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MEDICARE HOME HEALTH AGENCIES: STILL 
NO SURETY AGAINST FRAUD AND ABUSE 


WEDNESDAY, JULY 22, 1998 

House of Representatives, 

Subcommittee on Human Resources, 
Committee on Government Reform and Oversight, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
2247, Rayburn House Office Building, Hon. Christopher Shays 
(chairman of the subcommittee) presiding. 

Present: Representatives Shays, Snowbarger, Pappas, Towns, 
Kucinich and Allen. 

Also present: Representative Kanjorski. 

Staff present: Lawrence J. Halloran, staff director and counsel; 
Marcia Sayer, professional staff member; Jesse S. Bushman, clerk; 
and Cherri Branson, minority counsel. 

Mr. Shays. I would like to call this hearing to order and apolo- 
gize for my arriving a bit late, and I would like to welcome our 
guests and witnesses. 

Before issuing a driver’s license, every State requires proof of fi- 
nancial responsibility in the form of auto insurance. Even the local 
video store requires a credit card number for every member to in- 
sure payment for late or lost videos. But to qualify as a Medicare 
home health provider today requires no financial guarantees of any 
kind. As a result. Medicare beneficiaries, and the Medicare pro- 
gram remain, vulnerable to billions of dollars of fraud, abuse and 
waste. 

Medicare expenditures for home health have grown dramatically 
from less than $4 billion in 1990 to almost $18 billion last year. 
The Department of Health and Human Services [HHS] Inspector 
General [IG] estimates 20 to 40 percent of those payments may be 
improper. Easy money, and easy entry into the home health pro- 
vider rolls, attract scam artists and fly by-night operators. The 
Health Care Financing Administration [HCFA] is unable to screen 
out or exclude problem providers before scarce Medicare dollars are 
irretrievably lost. 

Last year. Congress and the administration toqk steps designed 
to strengthen a program relied upon by millions of the elderly and 
disabled for home health services. In the Balanced Budget Act, we 
directed HCFA to require home health agencies and durable medi- 
cal equipment suppliers to obtain surety bonds “in an amount not 
less than $50,000.” In September, the White House announced a 4- 
month moratorium on enrollment of any new Medicare home 
health agencies while HHS implemented the surety bond provi- 
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sions and other safeguards to bar unqualified and predatory pro- 
viders. 

But now, almost a full year later, we still face very troubling 
questions: Was the moratorium an effective antifraud tactic? What 
flaws in HCFA’s implementation strategy resulted in the recent 
suspension of the surety requirement after 40 percent of home 
health agencies had obtained bonds? And what will HCFA do now 
to address the continuing vulnerability of Medicare home health 
and durable medical equipment pa 3 nnents? 

To some, the moratorium was little more than HCFA’s well-pub- 
licized admission the home health program was out of control. It 
indiscriminately harmed qualified and unqualified applicants alike, 
while the bad actors already in the program got 4 more months 
with additional legitimate competition. 

Meanwhile, HCFA ventured clumsily into the complex field of 
surety bonds, issuing two versions of regulations still widely criti- 
cized as: beyond the statutory mandate; unrealistic under prevail- 
ing underwriting standards; and harmful to small and minority- 
owned businesses. 

Surety in express of $50,000, up to 15 percent of prior year Medi- 
care billings, was beyond the reach of some agencies, particularly 
nonprofits. In demanding bond coverage for overpayments, as well 
as losses to fraud and abuse, HCFA apparently failed to consider 
the effects of the new home health Interim Payment System [IPS] 
on providers. According to home health agencies, the IPS makes 
overpayment far more likely, while severely restricting the cash- 
flow needed to qualify for a bond to cover overpayments. 

Still, almost 40,000 home health agencies obtained surety bond 
coverage before HCFA announced suspension of the implementa- 
tion date, pending a General Accounting Office [GAO] study. De- 
layed implementation punishes those who complied and rewards 
those unwilling to incur the expense of a bond. Going forward, 
HCFA must reverse those incentives. 

Our previous hearings and oversight reports on health care fraud 
concluded HCFA needs stronger tools and better management to 
keep problem providers out of Medicare. If properly managed, sur- 
ety bonds could be such a tool. Today we ask HCFA, providers and 
insurers how that tool, and others, can be used to assure the finan- 
cial responsibility of those who care for Medicare beneficiaries. 

The bottom line: This is not just a financial issue. Unqualified 
providers affect the quality of care. 

We welcome the testimony of our witnesses today as we continue 
to pursue oversight findings and recommendations to fight health 
care fraud and protect the quality of Medicare. 

At this time, I recognize my partner in this committee, the rank- 
ing member, Mr. Towns. 

Mr. Towns. Thank you very much, Mr. Chairman, for holding 
this hearing today on home health care agencies and the proposed 
Federal bonding requirement. Recently, the Health Care Financing 
Administration decided to postpone the implementation of its sur- 
ety bond rule, and this decision was met with relief by the indus- 
try, concern by regulators and confusion by everyone else. Hope- 
fully, today we will clear up some of the confusion and discuss the 
role of surety bonds in combating fraud, waste and abuse. 
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Let me make it dear that I have always opposed bonding re- 
quirements and still do. In every industry in which they have been 
used, small and minority businesses have been adversely affected 
and excluded from the business that they are otherwise qualified 
to perform due to bonding. 

Before we start this technical discussion on the advisability of 
the rule, we should first recall the reason that we required home 
health care services. Many of the 4 million people who rely on the 
system of home-based care providers would be hospitalized or re- 
ceive care in an institutional setting if these services were not 
available. Home health care allows people with long-term illnesses 
to receive care at substantially lower cost than hospitalization or 
institutionalization. 

By allowing people to return home and still receive the care they 
need, I believe that we provide not only a more sensible alternative 
but also a more cost-effective one. So before we start the discussion 
on the amount of money that we spend on health care, let’s not for- 
get the amount of money we are saving on hospital costs. 

Under the Balanced Budget Act of 1997, Congress directed 
HCFA to have a surety bond rule in place by January 1, 1998. The 
statute required providers to obtain a bond as an antifraud screen- 
ing device. Home health agencies which participate in Medicaid 
were required to obtain a bond in the amount of $50,000 or 15 per- 
cent of an annual Medicaid payment, whichever is greater. The 
regulation specified that HCFA would collect on the bond if the 
agency defaults from the program and has failed to repay Medicare 
or Medicaid. Without this new regulation, HCFA can recover any 
money it may be due. 

After publication, the rule was changed several times. But it still 
suffered from one fundamental flaw. No one has yet shown a rela- 
tionship between provider bonding and the reduction of fraud, 
waste or abuse. However, we do know that bonding requirements 
have always decreased the number of businesses in a field. That 
is a fact. 

Mr. Chairman, we should not be fooled about the effect of these 
regulations. They will result in fewer businesses which will reduce 
the level of service to the elderly. I oppose any reduction in the 
level of care available for home-bound senior citizens. 

I understand that we are here today to decide what should be 
done next. Let me make a few suggestions before we move forward. 

It is my understanding that the GAO will undertake a report on 
bonding and home health care. I believe members of the sub- 
committee should meet with the GAO to determine the focus and 
direction of that study and assure that the Florida bonding experi- 
ment is carefully, carefully reviewed. 

Second, in its future rule we should ask HCFA to carefully, care- 
fully, carefully consider whether the bond requirement should 
apply to all providers or only those who have demonstrated some 
instability. Based on this kind of information, we can have a rule 
that really works for everyone. I think that is what we should be 
about. 

On that note, Mr. Chairman, I am happy that you are holding 
this hearing; and I yield back. 

Mr. Shays. I thank the gentleman very much. 



4 


I call on Mr. Pappas from New Jersey, one of the new members 
to the committee and a valued member. 

Mr. Pappas. Thank you. 

Ladies and gentlemen, welcome, and thank you for being here, 
and especially to the very last panelist, Steve Schneider, who is up 
from Monmouth County, NJ. His agency provides service to many 
of my constituents. 

I think, Mr. Chairman, this hearing is necessary. As I have 
worked with Mr. Schneider and so many other home health care 
agencies for probably close to 15 years, I have been very impressed 
with the service that they provided, those that they help to keep 
from being institutionalized, and anything that we can do to facili- 
tate their functioning and growth and ability to provide such a nec- 
essary service I believe will save U.S. tax dollars. It will delay peo- 
ple from being institutionalized, and that certainly has a quality- 
of-life value to it and a dollar-and-cents benefit as well. 

Mr. Shays. Thank you. 

Another new member of the committee and also very valued is 
Mr. Allen from Maine. 

Mr. Allen. Thank you, Mr. Chairman, for holding these hearings 
today. 

Last year, Congress took an aggressive action in the Balanced 
Budget Act to deal with the rapid growth and perceived fraud and 
abuse in Medicare’s home health benefit. We share the goal of 
weeding out fraud and abuse in the system. 

Clearly, the rapid rate of growth of the home care industry raises 
questions about how the system is managed. However, we must be 
careful not to equate rapid growth with fraud and abuse. We must 
be careful not to enact policies which harm reputable, cost-effective 
home health agencies and, ultimately, put patients at risk. 

Our population is aging; all of us are aging. Finding ways to care 
for our aging population, to give them comfort and a high quality 
of life should be our goal. It seems that the home health industry 
is answering that call. Many States like Maine are making the con- 
scious decision to care for people in their homes rather than in an 
institutional setting. 

Again, Mr. Chairman, thank you for providing this hearing today 
to examine a particular measure for fighting fraud and abuse in 
the home health care industry, the surety bond. 

I am pleased for the second panel you have selected a constituent 
of mine from Maine, Ms. Quinn, to testify. I am certain that she 
will provide us with valuable insight as we work through this 
issue. 

I look forward to hearing from all of the panelists today and dis- 
cussing how we can weed out fraud and abuse without making cuts 
at the expense of our most vulnerable population, our home-bound 
seniors. 

Mr. Shays. I have a little housekeeping business first. 

I ask unanimous consent that all members of the subcommittee 
be permitted to place any opening statements in the record and, 
without objection, so ordered, and that the record remain open for 
3 days for that purpose and, without objection, so ordered. And I 
ask further unanimous consent that all witnesses be permitted to 



5 


include their written statements in the record, and, without objec- 
tion, so ordered. 

At this time, I recognize our first panel: Penny Thompson, direc- 
tor of program integrity. Health Care Financing Administration. 
You have been in office 2 months? 

Ms. Thompson. Yes. 

Mr. Shays. And also George Grob, Deputy Inspector General, De- 
partment of Health and Human Services. 

As you know, we swear in all witnesses when they testify, so if 
you would stand and raise your right hand. 

[Witnesses sworn.] 

Mr. Shays. For the record, our witnesses have responded in the 
affirmative; and I would like to say, to give you some guidance, we 
request your statements be 5 minutes. It is important for our first 
panel to be able to put on the record what needs to be put on, so 
we allow you to go up to 10 minutes. So you will see the green light 
go on and then a red light and then we will turn it to green for 
a second round. If you can finish between 5 and 10. The second 
panel we would like to keep their testimony as close to 5 minutes 
as possible, except for the gentleman from Connecticut. 

STATEMENTS OF PENNY THOMPSON, DIRECTOR, PROGRAM 

INTEGRITY, HEALTH CARE FINANCING ADMINISTRATION; 

AND GEORGE W. GROB, DEPUTY INSPECTOR GENERAL, DE- 
PARTMENT OF HEALTH AND HUMAN SERVICES 

Ms. Thompson. Chairman Shays, subcommittee members, thank 
you for giving us the opportunity to describe our efforts to protect 
the integrity of the Medicare home health benefit and implement 
the BBA provisions requiring home health agencies to obtain sur- 
ety bonds. 

The home health benefit is essential to millions of Medicare 
beneficiaries. Unfortunately, this benefit has also been subject to 
widespread waste, fraud and abuse and unsustainable growth. 
Until this year, home health agencies had to meet few standards 
to participate in Medicare. The bond requirement is one of several 
steps to raise the bar for home health agencies. 

Because of the problems documented by the HHS IG, we declared 
a moratorium on new home health agencies entering the program 
last fall. The moratorium helped turned the tide of unsustainable 
growth. The moratorium also sent a message to the industry that 
we are serious about stopping waste, fraud and abuse. 

During the moratorium, we developed the bond regulation, dou- 
bled the number of home health cost audits and increased medical 
review of claims. We have also established new minimum capital- 
ization requirements for new agencies to ensure that we have 
enough funds on hand to operate responsibly. 

We instituted a new requirement that agencies treat 10 patients 
at least before they are allowed to enter the Medicare program. We 
look at the care they provide before they are allowed into the pro- 
gram. 

We have increased survey frequency for problem agencies. We 
now have authority to exclude providers who have been convicted 
of health-related fraud. We can require new agencies to disclose re- 
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lated-party ownership so we can determine whether any principals 
have a history of questionable practices. 

We have proposed new regulations which require agencies to use 
a standardized system to assess patient needs and improve quality 
of care. Home health agencies are now held to higher financial and 
quality of care standards both before and after they are allowed to 
enter the Medicare program. 

Surety bonds use a private sector mechanism to screen agencies 
that provide care to Medicare’s home-bound beneficiaries and en- 
sure that they are financially responsible. They also help make 
sure that the government can recoup taxpayer money from agen- 
cies that default on their obligations and fail to repay Medicare or 
Medicaid, which has been a problem. 

We will collect on surety bonds only as a last resort after a home 
health agency defaults on its obligations to repay Medicare money 
owed. Without this ability to collect on otherwise uncollectible over- 
payments, money owed by these home health agencies will never 
be returned to the Medicare trust fund. 

We strongly believe that surety bonds are a necessary protection 
for the Medicare home health benefit. However, we have put the 
bond requirement on hold while the General Accounting Office 
studies its impact. We will review the GAO findings and consult 
with Congress before proceeding. As a result, home health agencies 
no longer have a date by which they must obtain a surety bond. 

Once we review the GAO report we will consult with the Con- 
gress. Only after these consultations will we issue a new regula- 
tion. Home health agencies will not have to obtain bonds until 60 
days after that regulation is published and not before February 15, 
1999. 

To date, about 40 percent of all home health agencies have ob- 
tained bonds. We are concerned about fairness for those agencies 
which have obtained bonds. The Balanced Budget Act provides that 
any cost in connection with bonding may not be reimbursed by 
Medicare. We are evaluating our options to see if there is any way 
to accommodate these agencies. 

We are also working toward implementing a Balanced Budget 
Act requirement for all durable medical equipment suppliers to ob- 
tain surety bonds. Like the home health bond, the DME bond uses 
private sector market forces to screen providers. We will take the 
GAO findings on the impact of the home health bond requirement 
into account as we proceed with the DME bond requirement. 

The BBA makes much-needed reforms to the Medicare home 
health benefit to curtail unsustainable growth and fight fraud and 
abuse. But with change comes challenges. We will continue to work 
with Congress and home health providers to fine-tune these 
changes so that taxpayers emd beneficiaries are protected from un- 
scrupulous or unstable providers, so tax dollars are used wisely 
and so reputable agencies can provide the care that we all agree 
is so important. 

Mr. Shays. Thank you. 

[The prepared statement of Ms. Thompson follows:] 
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Testimony of Penny Thompson 

Director of Program Integrity, Health Care Financing Administration 
before the 

House Government Reform and Oversight Subcommittee on Human Resources 
“Medicare Home Health Agencies: Still No Surety Against Fraud and Abuse” 
July 23, 1998 

INTRODUCTION 

Chairman Shays, Committee members thank you for giving us the opportunity to describe our 
efforts to protect the integrity of the Medicare home health benefit and implement the Balanced 
Budget Act provision requiring home health agencies to obtain surety bonds 


The bond requirement is one of several steps to raise the bar for home health agencies Until this 
year, home health agencies had to meet few standards to participate in Medicare That contributed 
to unsustainable spending growth, widespread waste, fraud and abuse, and in some cases 
questionable quality of care for the vulnerable beneficiaries who rely on this benefit 


Because of problems documented by the HHS Inspector General and the General Accounting 
Office, we declared a moratorium on new home health agencies entering the program last fail, 
based on authority to take necessary steps to protect program integrity The statute at section 
1891(b) emphasizes that the duty of the Secretary is to assure that the requirements for home 
health agencies promote the effective and efficient use of public money Section ISbUofC?) 
similarly requires agencies to meet whatever requirements the Secretary finds necessary for the 
eflfective and efficient operation of the program. The moratorium was necessary because there 
was not an adequate system of requirements for home health agencies to ensure the kind of 
financial viability and accountability needed for the Medicare program 


The moratorium went into effect on September 15, 1997, and was lifted on January 13, 1998 It 
has had a marked impact on home health problems 


The moratorium helped turn the tide of unsustainable growth in the number of home health 
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agencies entering the program and in home health care spending. Home health care spending 
dropped for the first time ever in 1997. And, since the moratorium was implemented, fewer than 
40 agencies have entered the program, versus the nearly 800 that were let into the program in 
1 997 before the moratorium. 

The moratorium provided time for us to develop the surety bond regulation and implement other 
new, higher standards that help ensure home health agencies are financially secure and providing 
quality care. It sent an unequivocal message to the industry that we are serious about stopping 
waste, fraud and abuse 

And, during the moratorium, we doubled the number of home health cost report audits and 
increased medical review of claims by 25 percent. Home health agencies are now held to higher 
financial and quality of care standards, both before and afier they are allowed to enter the 
Medicare program 

We strongly believe surety bonds are a necessary protection for the Medicare home health benefit 
However, we have put the bond requirement on hold while the General Accounting Office studies 
its impact. We will review the GAO findings and consult with Congress about the surety bond 
requirements before proceeding Home health agencies will not have to obtain bonds until 60 days 
after a new regulation is published, and not before February 1 5, 1999. 

BACKGROUND 

Medicare's home health benefit is crucial to millions of beneSciaries, allowing them to recuperate 
in the comfort of their own homes. Congress stipulated that care provided under this benefit be 
related to the skilled treatment of a specific illness or injury. Beneficiaries must be under the care 
of a physician who certifies that medical care in the home is necessary and establishes a plan of 
care. They must be confined to the home and need intermittent skilled nursing care, physical 
therapy, speech language pathology services, or have a continuing need for occupational therapy. 
If these requirements are met. Medicare will pay for: skilled nursing care on a part-time or 
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intermittent basis; physical and occupational therapy, speech language pathology services; medical 
social services; personal care related to treatment of an illness or injury on a part-time or 
intermittent basis; and medical supplies and durable medical equipment (beneficiaries must pay 20 
percent of the cost of durable medical equipment). 

GROWTH AND WASTE, FRAUD AND ABUSE 

Unfortunately, this important benefit has been subject to widespread waste, fraud and abuse and 
unsustainable growth. Home health care accounted for just 2.9 percent of all Medicare benefit 
payments in 1 990 but now accounts for nearly 9 percent. Total home health spending rose fi'om 
$4.7 billion (in 1994 dollars) in 1990 to $17.2 billion in 1997 

During the same time period, the number of beneficiaries receiving home health doubled from two 
million to four million, and the average number of visits per beneficiary jumped from 36 to 80. 

The number of home health agencies providing services to Medicare beneficiaries has grown 
about 20 percent each year, from 5,656 in 1990 to 10,500 in 1997 

While some of this growth is due to changing demographics and medical advances, studies by the 
HHS Inspector General and the General Accounting Office document that a significant amount is 
due to waste, fraud and abuse 

In a July 1 997 report. Results of the Operation Restore Trust Audit of Medicare Home Health 
Services in California, Illinois, New York and Texas, the Inspector General evaluated a sample of 
3,745 services in 250 home health claims in four states and estiinated that 40 percent of the 
services did not meet Medicare reimbursement requirements. Medicare claims processors had 
made appropriate payments based on the documentation submitted by the home health agencies. 
However, investigation beyond the documentation revealed that the services billed for should not 
have been paid for by Medicare because they were not medically necessary or not covered under 
the Medicare home health benefit. 
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In another July 1997 report. Home Health: Problem Providers and Their Impact on Medicare, 
the Inspector General found that one quarter of home health agencies in live states, accounting for 
45 percent of home health spending in these states, were so-called problem providers. The 
Inspector General recommended that all home health agencies be required to obtain surety bonds 
of 100 percent of the agency’s expected annual Medicare billings, and that the cost of the bond 
not be reimbursed by Medicare. 

Similarly, the General Accounting OflBce in a June 1997 report. Medicare: Need io Hold Home 
Health Agencies More Accountable for Irx^propriate Billings, noted significant levels of 
inappropriate billings A review of 80 IJgh-dollar claims in one state revealed that 43 percent of 
the claims should have been partially or totally denied 

ACTIONS 

Congress and the Administration acted to address these problems in the Balanced Budget Act by 
requiring home health agencies to obtain surety bonds, closing loopholes, and establishing 
incentives to provide care efficiently. The Administration also acted on its own to implement new 
entrance criteria and quality standards. 

Surely Bonds 

Surety bonds use a private sector mechanism to screen agencies that provide care to Medicare’s 
homebound beneficiaries and ensure that they are financially responsible They also help make 
sure the government can recoup taxpayer money fi'om agencies that default on their obligations to 
the programs and fail to repay Medicare or Medicaid, which has been a problem with home health 
agencies. From 1993 to 1996, home health agencies left the Medicare program owing more than 
$154 million back to the Medicare Trust Fund. The percentage of uncollected overpayments to 
home health agencies that have defaulted nearly tripled fi'om 5 percent in 1993 to 14 percent in 
1996. 

Surety bonds represem the last resort in recovering defaulted obligations, not a way to routinely 
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coUea overpayments that occur in the cost-based system from providers who operate in good 
friith and repay their debts with Medicare and Medicaid. HCFA will collect on surety bonds only 
as a last resort, after a home health agency defaults on its obligation to repay Medicare money 
owed. Without this ability to collect on otherwise uncollectible overpayments, money owed by 
these home health agencies will never be returned to the Medicare Trust Fund. 

The statute mandates In section 43 12(b) that home health agencies, regardless of size, provide on 
a continuing basis a bond of not less than $50,000 in order to participate in Medicare and 
Medicaid. Under the terms of the Balanced Budget Act, HCFA has no discretion to lower the 
$50,000 minimum amount set by Congress for all agencies, regardless of size. We have, however, 
used our discretion to allow small agencies with combined Medicare and Medicaid revenues of 
less than $334,000 to obtain Just one bond for both Medicare and Medicaid. 

Our regulation implementing the bond requirement calls for a bond in the amount of the $50,000 
minimum set by Congress, or 15 percent of annual payments, whichever is greater. An analysis of 
89 home health agencies in 14 states that were terminated from the Medicare program in FY 1996 
show that 68 percent had overpayments that were greater than 1 5 percent of their Medicare 
reimbursements. The 1 5 percent requirement ev«is the burden so that small agencies will be 
buying smaller bonds than larger agencies, and it helps ensure that we have a last resort for 
recoupment of funds in proportion to the amount of Medicare dollars at risk for each home health 
agency. However, the 1 5 percent requirement is significantly less than 100 percent of annual 
payments recommended by the HHS Inspector General in her July 1997 report. 

We believe we complied with Congressional intent with our bond regulations. The law specifically 
states bonds must be at least $50,000, indicating that requiring larger bonds is both authorized 
and appropriate for agencies with greater financial risk. The law includes the provision for home 
health surety bonds under a seaion entitled “Improvements in Protecting Program Integrity” 
(BBA Title TV, subtitle D, chapter 2), indicating that bonds could be used not just to prevent 
questionable agencies from emering the program, but also to protect the Medicare Trust Fund 
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from agencies that default from the program and fail to repay Medicare or Medicaid. The 
regulations were promulgated in full compliance with the Congressional Review Act and the 
Administrative Procedures Act. 

On June 1, 1 998, we made technical revisions to the regulation to address concerns the surety 
industry had about the length of liability of the bonds. These changes are in keeping with standard 
industry practice, and make bonds more affordable without weakening the purpose of the bond, 
which is to keep unscrupulous and unstable agencies out of Medicare and Medicaid. These 
changes: 

■ limit liability so bond companies are responsible only for determinations made during the 
year for which a bond is written, so that the actual risk to the bond company is easier to 
determine and they can offer them at more affordable prices; 

• place a limit on bond company liability by establishing that the bond company has liability 
for two years after an agency leaves Medicare and Medicaid; 

» give a bond company the right to appeal overpayment assessments if an agency has not 
appealed itself, and has failed to assign its right of appeal to the bond company. 

To date, about 40 percent of all home health agencies and 34 percent of small agencies, defined as 
those with annual Medicare revenues under $200,000, have obtained bonds. 

While we believe our course in implementing the statue was reasonable, we have pulled back the 
date by which agencies must have bonds and are awaiting the findings of a General Accounting 
Office report on the issues surrounding the surety bond requirement. As a result, home health 
agencies no longer have a date by which they must obtain a surety bond. Once we review the 
GAO report, we will consult with Congress about the surety bond requirements. Only after these 
consultations will we issue a new regulation. Home health agencies will not have to obtain bonds 
until 60 days after that regulation is published, and not before February IS, 1999. 

We are concerned about ftumess for agencies that in good fiuth have obtained bonds. Section 
43 12(bX2) of the Balanced Budget Act of 1997 provides that any costs incurred by a home 
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health agency in connection with bonding may not be reimbursed by Medicare. We are evaluating 
our options to see if there is any way to accommodate these agencies. 

Higher Standards 

Medicare has taken other steps to raise standards for home health agencies and protect program 
integrity. We established new minimum capitalization requirements for new agencies to ensure 
that they have enough funds on hand to operate responsibly. We instituted a new requirement that 
agencies have treated at least 10 patients before they are allowed to enter the Medicare program 
We now look at the care home health agencies provide before they are allowed into the program 
We have increased survey frequency for problem agencies. We have authority now to exclude 
providers who have been convicted of health care-related fraud, and we can require new agencies 
to disclose related party ownership so we can determine whether any principals have a history of 
questionable practices. And we have proposed new regulations which require agencies to use a 
standardized system to assess patient needs and improve quality of care. 

The minimum capitalization requirements ensure that new agencies are financially sound and able 
to finance their services for the first few critical months after entering the Medicare program The 
requirement that agencies serve at least 10 patients before entering Medicare allows us to evaluate 
the quality of care they provide, not just their administrative set-up as did the old survey process. 

During the moratorium, we instructed state survey agencies to focus on home health agencies that 
have egregious deficiencies or that are repeat offenders. Any home health agency identified in any 
State, regional, or national fi'aud and abuse initiative is now surveyed at least once a year, versus 
every three years for HHAs with good performance records. 

We now have authority to refuse to let a home health agency owner participate in Medicare if 
they have been convicted of a felony. If they have been convicted twice for a health related crime 
for which a mandatory exclusion can be imposed we can exclude them for a minimum of 1 0 years, 
and upon a third conviction we can exclude them permanently. We can also exclude their family 
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members or members of the household if ownership or control is transferred in anticipation of, or 
following, a conviction, assessment or exclusion related to the Medicare program. And we can 
require that home health agencies disclose the identity of each person with an ownership or 
control interest in the home health agency or any subcontractor in which the home health agency 
directly or indirectly has a S% or more ownership interest. This addresses situations documented 
by the HHS Inspector General in which home health agencies used complex business 
arrangements to misappropriate Medicare funds and thwart efforts to recoup overpayment efforts 
and impose sanctions. 

We are developing proposed regulations that would require agencies to be recertified every three 
years, and to submit an independent audit of the records and practices as part of the re-enrollment 
process. 

We expect to soon publish final regulations requiring home health agencies to use a standardized 
system called OASIS, the Outcomes and Assessment Information Set, to monitor patients’ 
conditions and satisfaction. This will be required as a Condition of Participation, the health and 
safety standards that providers must meet in order to receive Medicare payments. Home health 
agencies would be required to conduct systematic and continuous patient assessment with 
OASIS. Within 48 hours of the home health referral agencies will have to use OASIS to 
determine the immediate care and support needs of the patient. They must continuously update 
this assessment until a patient is discharged to reflect changes in the patient’s condition and to 
measure patient and family satisfaaion. And they must apply OASIS data to their continuous 
quality improvement programs. The OASIS data will allow us to better assess and improve 
quality, and to detect instances where patients may be receiving too many or too few visits. A 
determination of the patient's "homebound” status also is required in the OASIS assessment in 
order to address what has been a significant problem with widespread violation of the requirement 
that a patiem be generally unable to leave the home in order to receive Medicare home health 
services. 
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We proposed new home health agency Conditions of Participation on March 10, 1997 which 
would prohibit agencies from employing home health aides with a convirtion or prior employment 
history of child or client abuse, neglect, or mistreatment, and require agencies to immediately 
investigate allegations of mistreatment, neglect, or abuse, prevent future abuse; and report the 
results to HCFA and appropriate State officials. 

They would place responsibility on agencies to directly provide a majority of the skilled services. 
The proposed rule would require a majority of all skilled professional (nursing, therapy, social 
work) services to be provided directly by home health agency staff, rather than by contracted 
personnel, in order to ensure that agencies exercise an appropriate level of quality control. 

They would clarify HCFA’s unequivocal authority to decertify home health agencies found out of 
compliance with any Federal, State, or local law or regulation. This will enable us to cite agencies 
whenever violations affect the health and safety of patiems, the ability of agencies to deliver 
quality services, the rights and well-being of patients, and the agency’s ability to recruit qualified 
staff 

And they would require the home health agency’s governing body to assume fiill legal 
responsibility for management of services and fiscal operations and to appoint a qualified 
administrator. The home health agency board and administrator would be held to an even higher 
standard to ensure sound fiscal operation. They also will allow us to hold an agency’s branch 
offices accoumable to the same requirements as the parent office. Where an agency’s branch 
office is not located sufficiently close to the parent to effectively share administration, supervision 
and services, the branch would be required to have its own Medicare provider number, meet the 
Conditions of Participation, and be subject to routine surveys. 

DMEBOND 

We are also working toward implementing a Balanced Budget Act requirement for all durable 
medical equipment (DME) suppliers to obtain surety bonds. We began internal discussions about 
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requiring bonds for DME suppliers in 1995, based on authority provided by Congress in 1994 
requiring additional standards for suppliers of durable medical equipment [1834(j)]. After 
receiving specific authority in the Balanced Budget Act, we published a proposed regulation 
January 20, 1998. We expect to publish a final rule this fall Like the home health bond, the OME 
bond uses private sector market forces to screen providers for financial stability. Suppliers must 
obtain bonds for 1 5 percent of the amount paid to them by Medicare in the previous year, and noi 
less than $50,000 and not more than S3 million. We do not expect implementation to be delayed 
by Year 2000 activities. We will take the GAO findings on the impact of the home health bond 
requirement into account as we proceed with the DME bond requirement. 

CONCLUSION 

The Balanced Budget Act of 1 997 makes much needed reforms to the Medicare home health benefit 
to curtail unsustainable growth and fight waste, fi'aud and abuse. But with change often comes 
challenges. Home health agencies must be better managers of taxpayer money by delivering care more 
efficiently, and billing only for services covered under law. Agencies also must demonstrate to surety 
companies that they do not pose an undue financial risk to the Medicare and Medicaid program. We 
will continue to work with Congress and home health providers to fine tune these changes so 
taxpayers and beneficiaries are protected fi'om unscrupulous or unstable providers, so tax dollars are 
used wisely, and so reputable agencies can provide the care that is so important. 

### 
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Mr. Shays. Mr. Grob. 

Mr. Grob. Good morning, Mr. Chairman and members of this 
subcommittee. I thank you for this opportunity to discuss surety 
bonds for Medicare and Medicaid home health agencies and medi- 
cal equipment suppliers. 

I wish to begin by emphasizing the importance of these bonds. 
We in the Office of the Inspector General see them as an integral 
element in any strategy to reduce the vulnerabilities in these pro- 
grams. We recognize that there are divergent views on this topic, 
and we can see how strongly held and expressed they are. I believe 
the strength of these views on the subject emphasize how impor- 
tant it is to the home health and medical supply equipment pro- 
grams, and we welcome the opportunity to discuss the various as- 
pects of the program and of these bonds. 

Through our audits, investigations and evaluations, we found se- 
rious program vulnerabilities in the home health program. Audits 
of specific home health agencies in Florida, Pennsylvania and Cali- 
fornia revealed error rates from 19 to 64 percent. Other audits and 
investigations showed substantial billings for unallowable ex- 
penses. 

In order to determine if these were merely isolated cases, we con- 
ducted a Statewide audit in Florida in 1995. The error rate was 20 
percent. Last year, we issued a report covering California, Illinois, 
New York and Texas. The error rate was 40 percent. The errors 
were due to unnecessary services, patients not home bound, inad- 
equate physician authorization and lack of supporting documenta- 
tion. We estimated losses to Medicare of $2.6 billion in these four 
States over a 15-month period. 

While some errors may be due to innocent mistakes, others are 
the result of abuse and exploitation of the program or outright 
fraud. This is evident in the result of our investigations. 

For example in 1992, two men who served time in prison to- 
gether for narcotics sales opened a home health agency in Los An- 
geles upon their release from prison. They paid a physician to sign 
home health certificates for patients that did not need home health, 
did not exist or were deceased. They billed Medicare over $10 mil- 
lion and were paid $5.5 million. One had a $2.5 million home and 
four luxury cars. 

In 1993, the home health agency went out of business. In 1994, 
we issued a search warrant, seized assets and recovered approxi- 
mately $300,000 but do not expect to recover any more. Both men 
pled guilty to Medicare fraud in September 1995. 

The situation with medical equipment suppliers is similar. In 
1996, we made unannounced visits to a sample of medical equip- 
ment suppliers who had recently received or applied for Medicare 
billing numbers; 1 out of every 14 approved suppliers and one 1 of 
every 9 applicants did not have the required physical address. 

For example, in Brooklyn a supplier’s address was in a building 
which consisted of four apartments over a laundromat. The com- 
pany name was not on the mailbox or any other part of the prem- 
ises. Two of the residents said they did not know the supplier, and 
one said that the space was formerly used as “a post office box op- 
eration,” unquote. 
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Twenty percent of the suppliers were absent from their business 
addresses at the time of our inspection. In those cases where we 
were able to interview a representative, we found obvious failures 
to meet Medicare supplier requirements. Forty-five percent pro- 
vided no consumer information, 20 percent did not allow for return 
of unsuitable items, and 17 percent did not provide for warranty 
repairs. 

For both home health and medical equipment, the ease of acquir- 
ing a Medicare or Medicaid billing number is a serious pro- 
grammatic vulnerability. At the time of our study, there was little 
or no investment required and very little verification of application 
information. Applicants needed no health care credentials and were 
not required to demonstrate financial integrity or fitness for man- 
aging a business. 

It is conceivable that the cause of these errors could have ranged 
through the following spectrum; They could be due to innocent er- 
rors, perhaps incompetent management, perhaps irresponsibility 
and recklessness, perhaps abuse and exploitation, perhaps outright 
fraud. But the result is the same. It is a loss of programmatic and 
tax dollars and the risk of even more loss. 

We have made numerous recommendations to overhaul these 
programs and tighten up entry to and oversight of them. One of the 
recommendations was for surety bonds. This was included in the 
recently enacted Balanced Budget Act. 

The Health Care Financing Administration issued a final rule for 
home health and a draft rule for medical equipment in March of 
this year. However, because of concerns raised by the home health 
industry and Members of Congress, HCFA announced it would sus- 
pend the home health surety bond requirements and await the 
findings of a GAO study of the issues. 

Prior to the suspension of the rules, approximately 40 percent of 
the Medicare home health agencies had obtained bonds. This may 
be seen as an indication that it is possible for home health agencies 
to obtain bonds or that it is not possible. If the latter interpretation 
is correct, then Medicare and Medicaid are facing a serious di- 
lemma. If private sector surety companies are unwilling to back 
these agencies, is it appropriate to expect Medicare and Medicaid 
programs and taixpayers to step in and do so? There must be a mid- 
dle ground where legitimate agencies can survive and compete in 
the marketplace while the Medicare trust fund and State Medicaid 
programs are protected from risk. 

We offer the following principles for consideration. 

First, all home health agencies and medical equipment suppliers 
should be required to obtain surety bonds. 

Second, the amount of the bond should be sufficient to discourage 
fly by-night providers from entering the program and to provide 
some continuing financial protection to Federal and State programs 
from the risks inherent in the program. 

Three, the amount of the bond should be related to the experi- 
ence of individual home health agencies and medical suppliers as 
well as these industries as a whole. 

And, four, the surety bond requirement should be subjected to 
periodic evaluation to gauge its effect on Medicare and Medicaid 
programs and their service providers. 
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Beyond these general principles, we recognize that there are 
many details that need to be worked out; and we look forward to 
working with the Congress, the administration and the industry in 
designing a fair and effective surety bond requirement. 

Mr. Shays. Thank you very much, Mr. Grob. 

[The prepared statement of Mr. Grob follows:] 
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Testimony of 

George F. Grob 

Deputy Inspector General 
for Evaluations and Inspections 
D epartment of Health and Human Services 

Good Morning Mr. Chairman. 1 am George F. Grob, Deputy Inspector General for Evaluation 
and Inspections of the Department of Health and Human Services. I am here today to discuss 
surety bonds for Medicare and Medicaid home health agencies and durable medical equipment 
suppliers. I wish to emphasize the importance of the recently enacted requirement for these 
bonds. We see them as an integral element in any strategy to reduce the vulnerabilities 
associated with the program. 


HOME HEALTH 

Through audits, investigations, and evaluations done by the Inspector General’s office, we have 
found the home health benefit to be a program that grew too quickly with inherent vulnerabilities 
and inadequate controls. The result has been estimated annual losses to the Medicare program in 
billions of misspent dollars. Although I will focus on our experiences with the Medicare 
program, most of the concepts and concerns apply to Medicaid as well. 

Over the last several years, we alerted the Congress and policy officials about our concerns. In 
fact. Inspector General June Gibbs Brown testified on this subject before this Subcommittee in 
March 1997. In our most recent reports, we recommended a threefold approach to correct these 
problems: 1 ) reform the payment method, 2) prevent entry of abusive providers, and 3) tighten 
oversight. These and similar recommendations proposed by the Health Care Financing 
Administration (HCFA), the Congress, and the home health industry itself, were adopted in the 
Balanced Budget Act of 1997 and in the regulatory and administrative initiatives of the 
Department of Health and Human Services, following a moratorium on enrollment of new home 
health providers-an approach which we had also recommended. They are now being 
implemented through the development of a prospective payment system, increases in the number 
of audits, more thorough enrollment and re-enrollment procedures, and various new penalties for 
abusive actions. 

One of our recommendations was to require home health agencies to obtain surety bonds. This 
was intended to prevent potentially problematic providers from entering the program and to 
prevent the Medicare trust fund from incurring losses due to their activities. The Balanced 
Budget Act contains a surety bond requirement. It requires home health agencies to post a surety 
bond of a minimum of $50,000 as a condition of participation. To implement this provision, 
HCFA issued a final rule on January 5, 1998 requiring home health agencies to post a bond 
obtained from an acceptable authorized surety company in an amount that is the greater of 
$50,000 or 1 5 percent of the annual amount Medicare pays the home health agency as reflected 
in their most recently accepted Medicare cost report. On June 26, 1998, HCFA armounced that it 
would suspend the surety bond requirement and await the findings of a General Accounting 
Office investigation on surety bonds for home health agencies. 
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Identifying Program Vulnerabilities 

Our concern about home health was initially prompted by the tremendous growth in benefit 
expenditures. As you know, the home health benefit had been one of the fastest growing 
components of the Medicare program. In fiscal year 1997, Medicare expenditures for home 
health were close to $18 billion. This is five times the $3.5 billion spent in 1990. Home health 
expenditures now account for approximately 9 percent of total Medicare spending compared to 
3.2pcrcentin 1990. Visits per home health beneficiary also increased fiom an average of 36 
visits a year in 1990 to 78 visits in 1997. Additionally, in 1997, there were close to 10,500 home 
health agencies participating in the Medicare program, growing at an average rate of 100 new 
agencies each month. 

The reasons for the rapid growth of home health expenditures are numerous. Some of the growth 
is appropriate and expected due to demographics, court cases which have liberalized coverage of 
the benefit, technological advances such as infiision therapies which can be provided at home, 
and a trend toward providing more care in the community rather than in institutions. However, 
the basic structure of the program and shortcomings in program controls opened the way to 
waste, fiaud, and abuse. 

When Medicare was established, it was not designed with potentially abusive billers and 
defrauders in mind. The structure of Medicare’s claims system is based on the assumption that 
providers normally submit proper claims for services actually rendered, that are medically 
necessary, and that meet Medicare requirements. However, the home health benefit has been 
particularly susceptible to exploitation compared to other types of health services. This is 
because the care is provided in patients’ homes with no oversight; there is limited physician 
involvement; there is no limit on the number of visits a home health agency can provide; there is 
no copayment; and, until a prospective payment system is implemented, it is a cost based service. 
Further, the home health agency usually develops the plan of care and is responsible for ensuring 
that the care is necessary and of adequate quality. While these functions arc subject to review by 
Medicare’s regional home health intermediaries, only a small portion of claims ate reviewed and 
most of those are paper reviews of the records submitted by the home health agency. Similarly, 
few cost reports are examined beyond a cursory desk review. Thus, the home health agency has 
primary responsibility for monitoring the care it provides — and the bills it submits for that care. 

The problems of fiaud, waste, and abuse associated with the home health benefit are well known. 
We in the Office of Inspector General have reported on these problems fiequently in the last 
several years through a large body of work including audits, investigations, inspections, and 
congressional testimony. The General Accounting Office (GAO) has also repotted fiequently on 
significant vulnerabilities in the home health program. 

Improper Payments 

In our work, we have identified an exceptiorud level of inappropriate payments made under this 
program. Our first evidence came fiom audit reports and investigations of certain providers 
suspected of defiauding the program. We also conducted a Statewide audit in Florida in 1995. 
We found an error rate— the percent of the home health visits paid for by Medicare but which did 
not meet Medicare guidelines-of about 20 percent. 
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New impetus was given to our woric by Project Operation Restore Trust, the Secretary's two year 
anti-fiaud demonstration initiative. This was a crackdown on fiaud and abuse in the areas of 
home health, nursing home services, and durable medical equipment in five States-Califomia, 
New Yoik, Florida, Texas, and Illinois- that account for close to 35 percent of the nation's 
Medicare beneficiaries and program expenditures. Audits of specific home health agencies in 
Florida, Pennsylvania, and California revealed error rates in paid services fiom 19 to 64 percent. 
These were due to visits that were not reasonable or necessary, patients who were not 
homebound, visits which were not documented or even provided to Medicare beneficiaries, 
improper or missing physician authorizations, atxl even forged physician signatures. 

In our recent report, "Review of Medicare Home Health Services in California, Illinois, New 
York, and Texas," issued in June of last year, we reviewed 250 claims accounting for 3,745 
services fiom a randomly selected sample of home health agencies. For these cases, our auditors 
interviewed beneficiaries, fiunily members, knowledgeable acquaintances, and certifying 
physicians and obtained medical review by Medicare's home health intermediary personnel. 

They found that in those four States, 40 percent of the total services provided during the 1 5- 
month period ending Match 31, 1996 did not meet Medicare reimbursement requirements. The 
explanations were similar to those of the earlier audits: urmecessaty services, patients not 
homebound, iruulequate physician authorization and lack of supporting documentation. This 
represents $2.6 billion in charges, or 39 percent of the $6.7 billion of the universe of claims 
represented by the sample. 

Enrollment and Oversight 

Medicare's initial survey and certification process was not designed to screen out potential 
violators of Medicare’s reimbursement requirements, but primarily to assess whether a home 
health agency is capable of delivering quality home health services. Practically anyone who has 
met State and local requirements for starting a home health agency has been almost certain of 
obtaining Medicare cettificatioa According to a recent OAO report “Medicare Home Health 
Agencies: Certification Process Ineffective in Excluding Problem Agencies” (GAO/HEHS-9S- 
29), it has been rare for a home health agency not to meet Medicare’s three fundamental 
certification requirements: 1) being financially solvent; 2) complying with Title VI of the Civil 
Rights Act of 1964, which prohibits discrimination; and 3) meeting Medicare’s conditions of 
participation. The OAO rqxrrt concluded that “home health agencies selfcertify their solvency, 
agree to comply with the law, and undergo an initial certification survey that few fiul.” HCFA is 
ciuiently revising its conditions of participation for home health agencies. 

In other recent work, we have explored further {xogram vulnerabilities associated with allowing 
problem providers into the Medicare home beaitfa program. On dm same day we issued the four- 
state audit just mentioned above, we issued arxrdier report, "Home Health: Fteblem Providers 
atxl Their Impact on Medicare.” This report was based on a statistical analysis of home health 
agencies in New York, Florida, niitxris, Texas, atxl California vdiich met our definition of a 
problem provider-one that was identified by HCFA, an intermediary, a state certification or 
licensing agerxy, or our own Office of Inspector Otoetal as having a history of significant 
uncollected overpayments, unreliable atxl un-auditable cost reports, medically urmecessaty 
services, services not tendered, significant cerfification deficiencies, and referrals to program 
integrity or fiatxl units. 
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Here we began to see a picture of a group of providers who were able to generate large profits 
with veiy little risk to themselves or their businesses. We are greatly concerned that 
iiresponsible home health agencies pose a threat to the home health program and the Medicare 
trust fund. One illustration of this is that 60 problem agencies, selected at random in our study 
and analyzed in detail, had a combined outstanding debt to Medicare of $32 1 million; their 
individual agency overpayments ranged fiom $100,000 to several million dollars. Of that 
amount, at least $63 million will never be recovered, because eleven of these home health 
agencies are no longer in business, have no assets, or have filed for bankruptcy. 

Recent evidence suggests that the vulnerabilities uncovered in our sample are likely to be 
reflected in the program at large. 

The inability of Medicare to effectively identify improper claims before payment combined with 
the ease of entry of home health agencies into the program makes the Medicare trust fund 
especially vulnerable to losses from the home health program. In its January final rule on surety 
bonds, HCFA cited recent statistics indicating that the home health industry-wide ratio of 
overpayments to payments has risen dramatically over the past five years. In 1 996, HCFA 
reported that 7 percent of payments to home health agencies represented overpayments. This 
amounted to approxirrutely $1 billiorL Of this, close to $1 54 million (14 percent) has still not 
been collected. Further, in 1996, 89 home health agencies left the Medicare program and 
currently still owe $66 million in overpayments. 

We believe, however, that these numbers represent only the tip of the iceberg. As noted earlier, 
because of limited funding, regional home health intermediaries have only been able to do a very 
small number of in-depth claims and cost report audits. Our four-state audit of home health 
agencies which involved close scrutiny of a random sample of home health claims, revealed that 
40 percent of these claims, representing $2.6 billion, should not have been paid. This error rate 
was discovered only by conducting intensive in-person interviews with patients and their 
physicians and by carefully examining the underlying medical records. Improved claims and cost 
report reviews would undoubtedly reveal far greater amounts of overpayments, and thus of 
potential non-recoveries, than HCFA is cunently reporting. 

Examples of Damage and Vulnerability 

The exiunples below shed light on how easy it has been to defraud the Medicare home health 
program tmd how much irreparable damage can be caused. Here is a synopsis of some of our 
recent audit and investigative cases involving serious losses to the Trust Fund; 

• Our review of home health claims submitted by St Johns Home Health Agency during 

the fiscal year ending June 30, 1 993 showed that 75.5 percent of the claims did not meet 
Medicare guidelines. Of the $45.4 million claimed by St Johns during this period, we 
estimate that a minimum of $25.9 million did not meet the reimbursement guidelines. By 
suspending program payments, HCFA recovered approximately $1.6 million of the $25.9 
million overpayment However, St Johns declared bankruptcy leaving most of the 
remaining overpayment unrecoverable. 
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• In 1 992, two men who served time in prison together following a conviction for sales of 
narcotics in excessive amounts opened a home health agency in Los Angeles upon their 
release. They paid a physician to si^ home health certifications for patients that did not 
need home health, did not exist, or were deceased. They billed Medicare over $10 
million and were paid $5.6 million. One of the men had purchased a $2.5 million Bel Air 
home and owned a Rolls Royce, a Lexus, a Range Rover, and a Mercedes. Upon an 
intensive medical review of their claims in 1993, the home health agency went out of 
business. In 1994, we issued a search warrant and seized assets through asset forfeiture 
and recovered approximately $300,000 but do not expect to recover any mote. Both men 
plead guilty to Medicare fraud in September of 1 995. 

• The former owner of a Missotrri home health agency was sentenced to 21 months in 
prison and 3 years supervised release. From 1991 to 1994, the owner had fiilsified 
documents and files used to determine his agency’s eligibility for Medicare participation 
and had failed to furnish accurate cost information to siqrport interim payments be 
received. The individual also had his employees create false expense receipts and fidse 
records of committee and board meetings and tan numerous personal expenses through 
the cost report, including a Jaguar automobile. Throtrgb his actions, this individual 
collected more than $2 million to which he was not entitled. When questioned about 
tttissing documents, he testified that a “rtriniburst twister” had struck the bam vActt he 
stored records and destroyed them. The owner had served time previously for buying 
stolen semi-trucks, insuring them, and burning them. None of the $2 million 
overpayment has been collected. 

• The owner of a Texas home health agency pled guilty to charges of mall fiaud and 
obstruction of justice and was later sentenced to 18 months in prison. In 1996, he filed a 
cost report with more than $500,000 in unsubstantiated costs, most of vdiich were payroll 
and bonuses never paid. He filed an amended cost report claiming another $62,000 in 
consulting fees which he allegedly paid in cash, but could not be substantiated. He later 
used false IRS forms to convince an auditor that the unsubstantiated costs were 
legitimate. Soon after his irrdictment, the individual closed his agency and tnnsfened all 
of his patients to a home health agertcy owrred by his sister. The current outstanding 
overpayment in this investigation is $3 12,800; none of it has been collected. 

• The co-owner of a Washington, D.C. home health agency was sentenced to 27 months in 
prison and ordered to pay full restitution of $100,000 definuded fiom the Medicare and 
Medicaid programs. The honM health agen^ billed for 1,450 skilled nursing visits firr 
v^ch tiieie was t» cotrobotatitm. It also Inlled for nutaing visits when patienb yitit •. 
actually hospitalized. Anotiw co-owner, a former DC taxi cab driver, was also 

but did not ^ipear at his sentencing and remains at large. Inqredor Oeneral agents 
a seizure warrartt on the agency’s bank accounts and thereby recovered approximately 
$38,000; the test of the $100,000 has not been recovered. 

Our investigators are currently working on numerous other cases. In one case, the loss for one 
year is estimated at over $10 million artd it qrpears unlikely that Medicare will ever recover the 
loss. 
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Inappropriate Bankruptcy Protections 

Even if a home health agency still has assets after filing for bankruptcy, under current law health 
cate providers can use the protections afforded by the Bankruptcy Code to avoid the imposition 
of administrative sanctions or collection of Medicare overpayments. Specifically, providers can 
make strategic use of two devices — the automatic stay and the discharge provisions of the 
Bankruptcy Code. Under the autonudic stay provision, providers can respond to the threat or 
imposition of an administrative sanction by filing a petition in bankruptcy and then asserting that 
the airlomatic stay bats any further sanction activity. Indeed, in 1995, the U.S. Bankruptcy Court 
in die Eastern District of Pennsylvania found the Department of Health and Human Services in 
contempt for violating the court’s automatic stay afla DHHS sought to exclude a podiatrist who 
refused to repay his Health Education Assistance Loart Under the discharge provision, the home 
health agency can assert that any overpayment or civil monetary penalty due to the Medicate 
program is discharged and does not survive the bankruptcy proceeding. 

It is thus still possible for wrong doers to use bankruptcy protection as a way to avoid 
reqxmsibility for repayment of overpayments, fines, or penalties and in some cases even 
circumvent a program exclusiotL Tte cases we deal wifo are not those where a legitimate 
business declares banlmqitcy because of unfavorable economic or business conditions. RiUher, 
the bankruptcy is used subsequent to a fine or penalty to allow the agency to avoid completely 
any financial responsibility for wrong doing. We are also concerned about using the bankruptcy 
law to prevent the Secretary from suspending Medicare payments to a provider under 
investigation for fraud. 

Recent Initiatives to Rednce Frand and Abuse 

Over the past year, we have emphasized that structural reforms alone will not be enough to 
preveot t^ fiaud and abuse that is at least partially to blame for losses which this program is 
aqietiencing. It is also necessary to keep unsuitable home health care providers fiom 
participatinf in the program as well as to improve program controls that will prevent 
in ap p ro p r iate expenditures vdiile ensuring the availability of services and the quality of cate. In 
addition to improved payment controls, we tecottunended that HCFA develop and implement 
p ro gram safeguards t^ would 1) strengthen its ability to identify potentially problem providers, 
2) prevent unsuitable home health agetKies fiom entering the program, and 3) prevent the 
Medicare trust fund from incutiing further losses due to the activities of exploitive home health 
agencies. 

Ihe Balanced Budget Act, signed into law August 5, 1997, contains a number of inqxntarrt 
ptoviaioos to help prevent Medicate fiaud and abuse arid to promote responsible jnogram 
enforaemenL Tbesemeasutes, which include moving to a prospective payment system, will help 
to corttrol the iqridly growing cost of home health benefits. A^tionally, the Secretary has 
recently made changes to program rqreratiotu to crack down on abuse in home health. 

All of dieae actions ate consistent wife and responsive to our past recommendations. The 
oombitied irrqiact of enactment of the new legislation and strong administrative actions should go 
a Irmg way to address problems in the home health industry. 
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Prospective Payment System 

The most fundamental reform brought about by the Balanced Budget Act is the establishment of 
a prospective payment system for home health. We have been, and continue to be, strong 
advocates of such a system. The Act gives the Secretary of HHS authority to establish a 
prospective payment system for home health services. Instead of open-ended billing, HCFA will 
determine, in advance, what it will pay for a unit of service, how many visits will be included in 
that unit and what mix of services wilt be provided. Payment for a unit of home health service 
will be modified by a case mix adjustor to account for variations in cost due to differences in 
patient case-mix. Under this system, it will no longer be profitable for home health providers to 
provide unneeded services. Upon implementation of the prospective payment system, periodic 
interim payments will be eliminated. 

Enrollment of New Providers 

I.egislative Changes . The Balanced Budget Act addresses a number of serious vulnerabilities in 
the process of enrolling home health agencies into the Medicare program. For example, it 
authorizes the Secretary to collect Social Security numbers and ^ployer Identification numbers 
fiom providers. The OIG, HCFA, and the GAO have been in general agreement in recent years 
that t^ authority is critical to monitor provider billing activities effectively and to keep excluded 
or other problematic providers fiom coining back into the program under the cloak of new 
business arrangements. 

Additionally, the new law authorizes HCFA to refuse to enter into contracts with felons. The 
Secretaiy could stipulate, for example, that individuals convicted of embezzlement not be 
allowed to enroll as a Medicare provider even if the conviction did not occur in connection with 
a health care business. The OIG will also be able to exclude fiom the Medicare program entities 
owned or controlled by the family or household members of excluded individuals. For example, 
some excluded providers have been able to escape the impact of their sanctions by expediting 
transfers on paper of their ownership and control interests in health care entities to family or 
household members rMiile retaining true, silent control of the businesses. We were also pleased 
to see the new 'Three Strikes, You’re Out” provision that mandates a lifelong exclusion fiom 
participation in any Federal health care {xogram for any provider vdio is found guilty of health 
care fiaud for the third time. 

Administrative Remedies . From Sqrtember IS, 1997 until January 13, 1998, the Administration 
placed a moratorium on admitting new agencies into the Medicare piogianL The moratorium 

was called in response to reports of "the steadily incroasing volume of investigations, 
iixlictnients, and convictions against home heal& agencies.” The moratorium was intended to 
stop the admission of untrustworfiiy providers while HCFA strengAened its requirements for 
entering the ptogrartL HCFA used ^ tirtK to develop the new surety bond regulations (as 
mandated by the Balanced Budget Act), capital requirements to ensure adequate operating funds, 
and procedures to better scrutinize the integrity of home health ageitoy ai^licants. Prior to the 
moratorium. Medicare was certifying an average of 100 new home health agencies each month. 

The Department has also proposed a requirement for home health agencies to re-eiuoll in 
Medicate every three years. As part of the re-enrollment process, agencies will be required to 
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submit an independent audit of their records and practices. If the agency does not meet the strict 
new enrollment requirements, they will not be renewed as providers in Medicare. This will help 
to detect fraudulent practices. Additionally, HCFA now requires agencies to serve a minimum of 
10 private-pay patients prior to seeking Medicare certifrcation. Serving private-pay patients will 
demonstrate experience and expertise in the field before an agency is allowed to serve Medicare 
and Medicaid's vulnerable populations. Further, HCFA will increase the number of claim 
reviews from 200,000 per year to 250,000 and the number of home health agency audits will 
double. 

One key change that has been implemented by HCFA is a requirement that home health agencies 
supply information about related businesses they own. Often, unscrupulous home health 
agencies fimnel fraudulent activities through subsidiaries or front companies that don’t really 
exist. Home health agencies are also required to provide information pertaining to individuals 
and entities deriving financial benefit from the Medicare program. For example, information is 
required as to the identity of each person with an ownership or control interest in the enrolling 
entity or in any subcontractor that the enrolling entity has a direct or indirect ownership interest 
of S percent or more. Similar information is required for nuuiaging and directing employees. 
Home health agencies will have to file the form for the every-three-years recertification HCFA is 
planning. 

Regional home health intermediaries will now be required to develop information systems which 
will enable them to scrutinize related business interests far more closely than in the past For 
example, intermediaries will check on the accuracy against information such as state and local 
business registrations, bankruptcy, lien and judgement records. A history of related business 
problertts, including bankruptcies, serious legal actiotLS, felonies, a lack of busmess activity and 
slow payment to creditors would trigger medical reviews or audits of the home health agency in 
question and effectively serve to screen out prohibited providers. Knowing that a related 
business has a history of bankruptcy, for example, could help HCFA make certain the home 
health agency doesn’t walk away from an overpayment debt owed Medicate. 

Surety Bond Requirement 

To establish the financial stability of home health providers serving Medicate and Medicaid 
patients, and to implement the Balanced Budget Act mandate, HCFA issued its final role 
requiring surety bonds for home health agencies on January 5, 199S. This role requires home 
health agencies to post a bond obtained fiom an aoo^lable aufitotized sute^ company in an 
amount that is the greater of $50,000 or 1 5 percent of the annual amount Medicare pays the hoote 
health agency as reflected in the home health agencies most recently accepted Medidne qbat 
report The 15 percent standard was adopted to allow HCFA mote protection by pennittinglt to 
qjply the standard to more recent payment history. Additionally, HCFA has the bpdod to 
subtitle the amount of prior overpiyments as the bond amount when the overpayment amount 
exceeds 15 percent of payments. In addition to tite surely bond requirements, a home heaMi 
agency entering Medicare or Medicaid on or after January 1, 1998 most demonstrate that it 
actually has available sufficient capital to start ai>d operate the home health agency fiir the first 
three months. In the final role, HCFA said tiiat it also intends to erqrlore the possibiltty of 
allowing home health agencies to furnish a government security in lieu of a sure^ bond, as 
authorized by the Department of Treasury regulations. 
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The Florida Medicaid program has experienced success with its required S50,000 compliance 
type surety bond. Such a bond guarantees compliance with the rules and regulations mandated 
by the Medicaid Provider Agreement. All home health agencies operating less than one year, 
brand new entollees and home health agencies with a history of “questionable claims” were 
required to obtain a surety bond as part of this re-enrollment process. The State claimed that this 
approach has worked as an effective screening mechanism to weed out unscrupulous providers. 
State budget officials estimate that the surety bond requirement, combined with additional anti- 
fraud measures, resulted in savings of almost S200 million over a two year period for Florida. 
According to the Florida Agency for Health Care Administration, the number of Medicaid home 
health agencies declined by 32 percent as a result of the State’s initiatives. However, the State of 
Florida has received no complaints from physicians regarding access to care problems. 

As designed, the Medicare home health surety bonds are considered financial guarantee bonds 
which obligates the surety to pay a certain amount of money if the home health agency does not 
perform its obligation. The bond must guarantee that within 30 days of receiving written notice 
from HCFA of an unpaid claim or unpaid civil money penalty or assessment, the surety company 
will pay HCFA, up to the stated amount of the bond, the full amount of the unpaid claim plus 
accrued interest and the full amount of any unpaid civil money penalty or assessment imposed by 
HCFA on the home health agency plus accrued interest. These types of bonds are considered 
hazardous and must be carefully underwritten. If an underwriter is unable to approve a bond 
request based on the qualifications given by the home health agency, the company may suggest 
depositing some form of collateral as an inducement to write the bond. 

On June 1, 1998, HCFA revised the regulation to address concerns by the surety industry that 
they could assume high financial risk because of the uncertainty of the scope of their liability 
under the regulation. On June 26, 1998, HCFA announced that it would suspend the surety bond 
regulations and await the findings of a General Accounting Office investigation on surety bonds 
for home health agencies. 


DURABLE MEDICAL EQUIPMENT 

The situation with durable medical equipment suppliers is also risky for the Medicare and 
Medicaid programs. In December of last year we issued a report entitled “Medical Equipment 
Scqrpliers —Assuring Legitimacy.” This report summarized the results of unarmounced visits 
which we made to a sample of medical equipment stqipliers who had recently received Medicare 
billing numbers or bad open applications for them. This review was carried out in the 12 large 
cities in California, Florida, niimis. New York, and Texas (except Miami where previous studies 
had already revealed serious problems). We discovered that 31 out of the 420 q>ptt>ved 
supplien and 4 of the 35 new qiplicants did not have the requited physical arldress. Some 
addresses were for businesses that had closed, some without leaving behind any forwarding 
address or other business information. For example, one landlord told us that a pair of physicians 
had suddenly closed their ofBce and vanished, breaking their lease. Others had highly 
questionable addresses. Residents near the listed address were unable to say whether or not a 
siqtplier had ever been located there. For example, in Brooklyn, New York, a supplier’s address 
shown on the qrplication form was in a building that consisted of four qiartments over a 
Laundromat The DME company name was not shown on mailboxes or other parts of the 
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premises. Two residents of the premises said they had not heard of the supplier. One of the 
tenants said the Laundromat space was formerly used as a “post office box operation.” 

Twenty percent of the suppliers were absent from their business addresses at the time of our 
inspection. In many of the businesses where we were able to interview a representative we found 
obvious failures to meet at least one Medicare supplier standard. For example, 45 percent 
provided no consumer information, 20 percent did not allow for return of unsuitable items, and 
1 7 percent did not provide for warranty repairs. 

The ease and low expense of acquiring a Medicare supplier number presents vulnerabilities for 
both the Medicare program and its beneficiaries. There is no investment required for many 
supplier operations, and at the time of our study there was little verification of application 
information. Applicants needed no credentials and were not required to have any experience 
with medical equipment to obtain a supplier number. There was no requirement to formulate a 
business plan or demonstrate intent to service Medicare beneficiaries. For example, a Florida 
souvenir dealer whose shop is in his garage applied for and received a Medicare supplier number. 
His main business included stuffed alligator heads, alligator skin wallets, and stuffed turtles. He 
decided to add wheelchairs, lift chairs, and hospital beds to his line of business. He had no 
experience or credentials in the medical supply field. At the time of our visit he stated that he 
had submitted only one bill to Medicare. Situations like this are not good for Medicare or its 
beneficiaries. 

Based on this and other studies of durable medical equipment, we have made a number of 
recommendations to prevent illegitimate businesses from participating in the Medicare program. 
These include proposals regarding surety bonds, application fees, site visits, training for new 
suppliers, purging of unused Medicare supplier numbers, requiring applicants to provide Social 
Security and tax identification numbers, improved enrollment forms and processes, and a 6- 
month delay in re-application for those who are denied billing numbers for cause. The Balanced 
Budget Act requires surety bonds for Medicare and Medicaid medical equipment suppliers. The 
requirements are nearly identical to those for home health. HCFA issued for comment a 
proposed regulation for surety bonds for Medicare medical equipment suppliers in March of this 
year. 


NEED FOR SURETY BONDS 

The new initiatives of both the Congress and the Administration will go a long way to solving the 
serious problems that have plagued Medicare's home health and medical equipment benefits. 

Both are to be commended for the boldness of their actions. Unfortunately, in the absence of the 
surety bond requirement, these actions do not go &i enough to adequately protect the Trust Fund. 

In underwriting traditional insurance products, the goal is “spread of risk.” In suretyship, surety 
professionals view their underwriting as a form of credit so the emphasis is on prequalification 
and selection. The following basic factors are taken into consideration in some format. 1) 
Capacity : Does the applicant have the necessary skill and ability to perform the obligation; 2) 
Capital : Does the financial condition of the applicant justify ^proval of the particular risk; and, 
3) Character : Does the applicant’s record show him to be of good character and likely to perform 
the obligation he assumes? Since surety companies want to be certain that providers fulfill their 
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promises, less reputable home health agencies are not likely to qualify for a surety bond. This 
pre-qualification process is a valuable service provided by surety companies. For example, a 
surety company would have been reluctant to bond the two former convicts whose home health 
agency, formed after their release ftnm prison, collected $5.6 million from Medicare and then 
went out of business. 

Further, as 1 noted earlier, HCFA has been limited in its ability to detect inappropriate payments; 
therefore, overpayments to fiaudulent providers as well as to those simply with little financial 
backing may have already exposed the Trust Fund to substantial losses. In this testimony, 1 have 
identified examples of both the most egregious as well as the more common types of cases we 
have worked on. Losses stemming from the behavior of individual home health agencies and 
medical supply companies can be in the hundreds of thousands and even millions of dollars. In 
such cases, a $50,000 bond would have provided little deterrent to abuse and would offer little 
with which to offset losses. Indeed, in some cases $50,000 would be a small drop in the bucket. 

For example, consider a home health agency with Medicare payments of $3.5 million and 
overpayments of $485,000, all uncollected. A $50,000 surety bond would have reduced this loss 
to Medicare only slightly. If the bond were written for 1 5 percent of the $3.5 million. Medicare’s 
loss would have been eliminated entirely. 

Prior to the suspension of the home health surety bond requirement, approximately 40 percent of 
Medicate home health agencies were able to obtain bonds. If private creditors are unwilling to 
provide credit to home health agencies without adequate financial backing, is it appropriate to 
ask our taxpayers to step in and do so? There must be a middle ground, where legitimate home 
health agencies can survive and compete in the marketplace, and where the Trust Fund is 
protected fi'om fiaud and abuse. We must find a way to provide quality home health care to 
those in need while not simultaneously funding the lavish lifestyles of those who would abuse the 
program. Surety bonds ate an excellent way to do this. However, because of industry concerns 
over particular elements in the surety bond rules, HCFA suspended the surety bond regulation 
while these problems can be worked out. 

We recommend the following general principles in redesigning the surety bond rules; 

• All home health agencies and durable medical equipment suppliers should be required to 
obtain a surety bond. 

• The amount of the bond should be sufficient to discourage fly-by-night providers from 
entering the pro gr am and provide for some continuing finand al protection to the Trust 
Fund from risks inherent in this program. 

• The amount of the bond should be related to the experience of individual home health 
agencies or medical equipment stqrplieis as well as to these industries as a whole. For 
example, if a home hedth agency has a history of overpayments, the amount of the bond 
should be no less than the home health agency’s recent overpayments. 

• The surety bond rule should be subject to periodic evaluation to gauge its effect on the 
Medicare program and its beneficiaries and service providers. 
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Beyond these general principles, we recognize that many important details need to be worked 
out. I look forward to woridng with the Congress, the Administration, and the industry in 
designing a fair and effective surety bond requirement. 

In closing, I must reemphasize our belief that surety bonds are an essential tool in reducing the 
inherent vulnerabilities in the Medicare and Medicaid home health and medical equipment 
benefits. This concludes my prepared statement I welcome any questions that you may have. 
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Mr. Shays. I want to recognize two other outstanding members 
of our subcommittee, Mr. Snowbarger, who is the vice chairman, 
and Mr. Kucinich. We are prepared to ask questions. 

Do you want to make an opening statement? 

Mr. Snowbarger. No. 

Mr. Shays. I am actually going to begin, Mr. Grob, and ask 
you — first, I am going to come right down to this point. I first need 
to know what surety bonds would actually do and how they would, 
in fact, be a protection. And in that case, once I clear that hurdle, 
I agree there has to be some kind of a middle ground, and my 
sense would be the purposes of the committee would be to find that 
middle ground. 

Also, I am going to jump in and say that we need to find a way 
to deal with the very real problem that Mr. Towns talks about, that 
we need to make sure that there is entry into this field by minori- 
ties and other entrepreneurs who really could make a good go of 
it but are prevented by all of the rules and regulations. 

If I turn to page 5 of your statement, you give examples, and let’s 
take the two men who are felons. First off, I am willing to say to 
you that, once you serve time in jail and you have paid your debt 
to society, you have a record and you have to live with that record, 
but I do believe people should be able to rebuild their lives. But, 
obviously, there are indications of past conduct which should have 
some impact. 

How would a surety bond have saved us money? Give me an ex- 
ample of how we would have gotten more back. Tell me the impact 
of the surety bond in each of the cases. 

Mr. Grob. One example can be used to illustrate it. First of all, 
if I could establish kind of a principle that I would have in the back 
of my head which is that it has been extraordinarily difficult for 
the government to administer programs that detect the business 
worthiness, the business readiness of people who participate in our 
various programs and that an approach that might work in this 
case is to rely on the private sector to do that. That is one concept, 
and it is not something that everyone would agree with, that the 
Federal Government might not want to allow in its programs peo- 
ple whose competency is not good enough to allow them to compete 
in the private sector. 

Mr. Shays. One of your points, and I am only going to allow my- 
self 5 minutes, but in some cases they would not get a bond and 
they don’t deserve to get a bond, and that becomes one way of fil- 
tering out? 

Mr. Grob. That’s right. 

Mr. Shays. Let’s say that these two gentlemen were able to get 
a bond? 

Mr. Grob. The surety company might have noticed that they 
were felons and might not have wanted to give them a surety bond. 

Mr. Shays. Non-felons can also do crooked things. 

Mr. Grob. Second, there are lots of ways to design a bonding re- 
quirement, but the way that we understood the bonding require- 
ment to be designed was that we would have been able to recover 
from the bonding company up to 15 percent of that company’s ex- 
penditures from the previous year if we had not been able to re- 
cover it from them through the recovery of overpayments. 



33 


Mr. Shays. You got $300,000, and how much did they owe you? 

Mr. Grob. Four or five million. They received about $5 million. 
So if someone can help me with the math, 15 percent of that is — 
who is good at this? So we could have received up to $750,000 from 
the bonding company had those rates been in effect. 

Mr. Shays. Ms. Thompson, you have been in for only 2 months 
now, as you pointed out. What is the position of HCFA as it relates 
to this, as specifically as you can tell me, on surety bonds? Do you 
advocate it? Do you have questions about it? 

Ms. Thompson. We think that it is an appropriate protection for 
the program to engage in to make sure that we are doing business 
with people who are not engaging in fraudulent practices, who are 
not unscrupulous, who are not irresponsible and can pay back 
money to the government if they receive it improperly through im- 
proper claims or inaccurate information submitted in order to get 
a periodic interim payment. 

Mr. Shays. I’m going to go to Mr. Towns. Thank you. 

Mr. Towns. Thank you, Mr. Chairman. 

You know, when the bond idea was first proposed, I expressed 
concern that this would adversely effect small and minority busi- 
nesses. I know that you are familiar with the letter from the Small 
Business Administration Office of Advocacy that expressed the 
opinion that small businesses will be adversely effected by a bond 
requirement. Would both members of the panel care to comment on 
the possibility that small businesses will be adversely effected? 

Ms. Thompson. I would be happy to comment on that. I think 
that is an issue that we are very concerned about as well. 

One of the things that we did when we started to track who got 
bonds was to track that by type of business, and we looked very 
closely at agencies that had less than $200,000 worth of revenue 
from the Medicare program. Those are very small businesses, and 
we wanted to see whether they were able to obtain bonds. 

They were able to obtain bonds — about 35 percent of them were 
able to obtain bonds as opposed to about 40 percent of the larger 
agencies in general. So they were a little less likely to be able to 
obtain a bond, but there was still a significant portion which did 
obtain a bond. 

We have also heard that the Small Business Administration has 
a subsidy program for small and minority-owned businesses that 
must obtain surety bonds, but I think that we believe that legisla- 
tion will be necessary for Medicare bonds, and this is an area 
where we need to get more information, and it would be helpful for 
GAO to look at this issue during the course of their review. 

In particular, I would suggest that they look at the very small 
agencies that were able to obtain bonds and compare them to the 
very small agencies that did not obtain bonds and try to determine 
what the characteristics were of those agencies. 

Mr. Towns. Thank you. 

Mr. Grob. 

Mr. Grob. We share the same concerns. We all have an interest 
in seeing that there is a home health care program and everyone 
qualified to provide the services be allowed to do it. It is a dilemma 
because the program, as designed, makes it easy for people who are 
disreputable to make an application and receive funding through it 
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and then to run away from their responsibilities, and almost al- 
ways these programs would be small when they start. 

So if we are successful in preventing the disreputable companies 
from joining or staying in the program, they will be small busi- 
nesses that will be affected. 

So I think there is no question that small businesses will be af- 
fected by the bonding requirement, and I think the statistics to 
date show that they were having a harder time getting the bonds. 
The larger ones might be associated with hospitals and have cap- 
ital that the surety companies can fall back on, and they might 
have other businesses. They might have been in business a longer 
time and the surety companies felt more comfortable offering bonds 
to them. 

There is no question this is a special concern for small busi- 
nesses, and the dilemma we have is to find a way to do it so that 
those that are reputable and responsible and capable can partici- 
pate and those trying to get a free ride and free money don’t get 
in. We have to figure it out. 

Mr. Towns. Thank you, Mr. Chairman. 

I would like to enter a copy of a letter from the Office of Advo- 
cacy in the record. 

Mr. Shays. Without objection. 

[The information referred to follows:] 
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April 15« 1998 

Health Care FinaDcing Admiaistration 
Department of Health and Human Services 
Attn: HCFA-1152-FC 
P.O. Box 26688 
Baltimore, MD 21207<0488 


Re: Regulatory Flexibility Act Requirements; Petition for Amendment of the Final Rule on Surety 
Bond and Capitalization Requirements for Home Health Care Agencies; 63 Fed. Reg. 292 
(January 5, 1998); 63 Fed. Reg. 10,730 and 63 Fed. Reg. 10,732 (March 4. 1998); File Code 
HCFA.n52-FC. 


Dear Dockets Management Clerk: 

On January 5, 1998, the Heath Care Financing Administration (HCFA) published a final rule 
with comment period concerning surety bond and capitalization requirements for home health 
care agencies (HHAs). This regulation implements the surety bond requirement for such agencies 
established in the Balanced Budget Act of 1997 (BBA). The regulation also imposes additional 
minimum capitalization requirements on the agencies and includes an additional 15 percent 
surety bond requirements not contained in the BBA. The goal of the BBA and this final rule is to 
reduce Medicare/Medicaid fraud by regulating HHAs that do not or cannot reimburse 
Medicare/Medicaid for overpayments. 

To address complaints by the surety bond industry and the HHA industry regarding the 
compliance deadline for obtaining surety bonds, HCFA published a final rule on March 4, 1998 
deleting the February 27, 1998 effective date for all HHAs to furnish a surety bond. The new 
compliance date is on or about April 28, 1998, or 60 days after publication of the final rule. 

In addition, to address complaints by the surety bond industry and members of the Senate 
Finance Committee regarding the potentially unlimited liability of sureties under the final rule, 
HCFA published a Notice of Intent to Amend Regulations on March 4, 1998 (concurrently with 
the final rule to extend the compliance date). The notice announces HCFA's intent to amend the 
final rule so as to limit the surety's liability under certain circumstances. It also establishes that a 
surety will only remain liable on a bond for an additional two years after the date an HHA leaves 
the Medicare/Medicaid program; and gives a surety the right to appeal an overpayment, civil 
money penalty or an assessment if the HHA fails to pursue its rights of appeal. HCFA claims that 
the changes will help smaller, reputable HHAs, like non-profit visiting nurse associations, to 
obtain surety bonds. 

The Office of the Chief Counsel for Advocacy of the U.S. Small Business Administration was 
created in 1976 to represent the views and interests of small business in federal policy making 
activities.(l) The Chief Counsel participates in rulemakings when he deems it necessary to ensure 
proper representation of small business interests. In addition to these responsibilities, the Chief 
Counsel monitors compliance with the Regulatory Flexibility Act (RFA), and works w'th federal 
agencies to ensure that their rulemakings demonstrate an analysis of the impact that their 
decisions will have on small businesses. 

The Chief Counsel has reviewed the final rules in the instant case and has determined that HCFA 
has not adequately analyzed the impact on small entities. This determination does not mean that 
regulating the problem of fraud and abuse is not an important public policy objective. Nor does it 
mean that small business interests supersede legitimate public policy objectives. Rather, the 
determination is based on the principle that public policy objectives must be achieved by utilizing 
recognized administrative procedures. The purpose of the procedures is not to place an 
unnecessary burden on federal regulatory agencies, but to ensure the promulgation of common 
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sense regulations that do not unduly discourage or destroy competition in the marketplace. 

The final rule is troubling for a number of reasons: 1) The proposal, although probably within 
HCFA's regulatory and statutory authority, goes far bevond .the requirements contemplated by 
Congress when they enacted the BBA; 2) HCFA’s good cause exception and waiver of the 
proposed rulemaking may be arbitrary and capricious under the Administrative Procedure Act 
(APA); and 3) Nearly all of the signiFicant procedural and analytical requirements of the RFA 
were overlooked. 

Action requested: Inasmuch as the rule is now final and in elTect, the Chief Counsel of the Office of 
Advocacy herewith petitions the agency, pursuant to S U.$.C. § 553(e), to amend the final rule to 
exclude the provisions concerning the 15 percent bond requirement and the capitalization 
requirement until such time as a proper and adequate analysis can be prepared to determine the 
impact on small entities. 

I. Legislative History and Intent 

Prior to August 5, 1997, there were no provisions in the law pertaining to a surety bond 
requirement for home health agencies. Under the House bill (The Balanced Budget Act of 1997, 

H. R. 2015), there remained no provisions for the surety bond requirement. Under the Senate bill 
(as amended) (S. 947), a requirement was introduced to provide state Medicaid agencies with 
surety bonds in amounts not less than 550,000. Finally, in the conference agreement, the final bill 
was modified to require a surety bond of not less than $50,000, or such comparable surety bond as 
the Secretary may permit (applicable to home health care services furnished on or after January 

I, 1998).(2) Congress, therefore, intended there to be a $50,000 or "comparable" bond, but did not 
intend the bond to be higher. The surety bond issue had not been the subject of public hearings, 
and some members of Congress expressed concern about the potential impact of the fraud and 
abuse provisions. 

According to a floor statement by Senator Hatch, the fraud and abuse provisions found in the 
amended Senate version were actually based on provisions contained in the Administration's 
fraud and abuse legislation introduced earlier in 1997, and on which no hearings were held in the 
Senate. Senator Hatch was concerned that the fraud and abuse provisions might have 
"unintended consequences or implications that would penalize innocent parties who are following 
the letter of the law. "(3) He further stated that, "As a general rule, we in the Congress should not 
act without the full and open benefit of hearings so that all parties have an opportunity to 
comment, and so that legislation can be modified as apprDpriate."(4) With regard to the surety 
bond requirement, it seems that the affected business community bad no real opportunity to 
provide meaningful input or comment. 

After the legislation was enacted, HCFA had little choice but to implement the surety bond 
requirement. However, the agency created additional bonding and capitalization requirements 
and incorporated them into the instant final rule.(5) Not only were law abiding home health 
agencies denied an opportunity to comment during the legislative process, they are now faced with 
additional burdensome requirements effective almost immediately-witb no true recourse (since the 
agency waived the notice of proposed rulemaking and the 30*day interim effective date). 

Congress clearly intended to eliminate or reduce waste and fraud in the Medicare/Medicaid 
system and to preserve quality patient care. The presumably unintended effects of the legislation 
and HCFA's final rule are that legitimate, law abiding home health agencies will be forced to file 
bankruptcy, go out of business or curtail their business operations significantly. Patient care will 
likely suffer when there are not enough home health agencies to meet increasing public demand in 
an aging population. Moreover, the resulting lack of market competition and bloating of the large, 
hospital-based and government-based home health agencies may lead to increased prices. 

II. Waiver of Administrative Procedure 
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An agency is subject to the notice and comment requirements contained in S U.S.C. § 553 unless 
the agency rule is exempt from coverage of the APA, or the agency establishes "good cause" for 
not complying with the APA and waives notice and comment. When an agency waives the notice 
and comment procedures required by the APA, however, there should be compelling reasons 
therefor. In fact, courts have held that exceptions to APA procedures are to be "narrowly 
construed and only reluctantly countenanced." New Jersey v. EPA, 26 F.2d 1038, 1045 (D.C.Cir. 
1980). 

In the instant case, the agency waived both the notice and comment requirement and the 
requirement to allow a 30-day interim period prior to a rule's effective date. The agency based its 
"good cause" waiver on three factors: 1) Issuing a proposed rule would be Impracticable because 
Congress mandated that the effective date for the surety bond requirement be January I, 

1998-rive months after Congress passed the BBA of 1997; 2) Issuing a proposed rule is 
unnecessary with respect to Medicare regulations because there is a statutory exception when the 
implementation deadline is less than 150 days after enactment of the statute in which the deadline 
is contained; and 3) A delay in issuing the regulations would be contrary to the public interest 

First, with regard to the impracticability of issuing a proposed rule, as a general matter, "strict 
congressionally imposed deadlines, without more, by no means warrant invocation of the good 
cause exception." Petry v. Biock, 737 F.2d 1193, 1203 (D.C.Cir. 1984). In addition, there is no good 
cause exception where "an agency unwilling to provide notice or an opportunity to comment could 
simply wait until the eve of a statutory . . . deadline, then raise up the 'good cause' banner and 
promulgate rules without following APA procedures. Council of Southern Mountains, Inc. v. 
Donovan, 653 F.2d 573, 581 (D.CCir. 1981). 

By way of example, in Petry v. Block, the court concluded that the passage of a complex and 
extraordinary statute concerning changes in administrative reimbursements under the Child Care 
Food Program that imposed a 60-day deadline for the promulgation of interim rules justified the 
agency's invocation of the good cause exception. Also, in Methodist Hospital of Sacramento v. 
Shalala, 38 FJd 1225 1236, (D.C. Cir. 1994), the court stated that the agency had good cause to 
waive notice and comment because Congress imposed a statutory deadline of about 4 1/2 months 
"to implement a complete and radical overhaul of the Medicare reimbursement system." 
(Emphasis added). Moreover, "[o|nce published, the interim rules took up 133 pages in the 
Federal Register; 55 pages of explanatory text; 37 pages of revised regulations, and 41 pages of 
new data tables." Id. 

In the instant case, HCFA bad five months to implement a relatively simple provision to require a 
550,000 or comparable surety bond from home health agencies. After Hf^^FA added additional 
bond requirements and capitalization requirements (never requested or contemplated by 
Congress), the regulation took up 63 pages in the Federal Register: 18 pages of explanatory text, 6 
pages of revised regulations, and 39 pages of application documents. The final rule appeared in 
the Federal Register on January 5, 1998-four days after the mandatory effective date. 

The Office of Advocacy opines that If HCFA had not included the additional requirements, which 
were not intended by Congress, and therefore not intended to be implemented within the five 
month window, there would have been ample time to follow proper notice and comment 
procedures. Based on the circumstances of this rulemaking and pointed case law, HCFA cannot 
rely on the impracticability argument to demonstrate that it had good cause to waive notice and 
comment. 

Second, HCFA also based its good cause exception to notice and comment on the fact that they 
have the statutory authority to do so with regard to this particular type of rule. The agency states: 

"Issuing a proposed rule prior to issuing a final rule is also unnecessary with respect to the 
Medicare surety bond regulation because the Congress has provided that a Medicare rule need 
not be issued as a proposed rule before issuing a (Inal rule if. as here, a statute establishes a 
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Specific deadline for the implementation of a provision and the deadline is less than 150 days after 
the enactment of the statute in which the deadline is contained. **(6) 

HCFA cannot rely on this statutory provision because the agency has gone way beyond their 
statutory mandate in issuing this final rule. Again, Congress only intended there to be a S50,000 or 
comparable surety bond. Therefore, only those provisions contemplated by Congress should be 
subject to the statute that permits HCFA to waive notice and comment when the deadline is less 
than 150 days. 

Third, HCFA claims that a delay in implementing the final rule would be contrary to public 
policy. Quite the contrary-implementing the final rule as written would be contrary to public 
policy. The final rule imposes serious economic burdens on an industry already under increased 
scrutiny and financial hardship including a recent moratorium on entrants to the Medicare 
program and repeated audits.(7) HCFA has also announced its intention to include home health 
agencies in the enormously complicated prospective payment system now used by hospitals and 
physicians. As such, availability of home healthcare for those communities not served by giant 
hospital-based providers will surety decrease. This result seems contrary to the stated public 
policy objective of Congress and HCFA. 

Finally, it should be noted that HCFA did insert a post-effective date comment period in the final 
rule. However, the fact that HCFA attached a comment period to the final rule is not a valid 
substitute for the normal provisions of the APA. The third circuit stated that: 

"|i]f a period for comments, after issuance of a rule, could cure a violation of the APA's 
requirements, an agency could negate at wifi the Congressional decision that notice and an 
opportunity for comment must precede promulgation. Provisions of prior notice and comment 
allows effective participation in the rulemaking process while the decision maker is still receptive 
to information and argument. After the final rule is issued, the petitioner must come hat-in-hand 
and run the risk that the decision maker is likely to resist change." Sharon Steel Corp. v. EPA, 597 
F.2d 377, 381 (3"* Cir. 1979). 

HCFA's waiver of administrative procedure would be less troubling if the rule were not so 
burdensome. By waiving notice and comment procedures, the agency conveniently removes itself 
from the obligation to carefully analyze and solicit input on the impact of the rule. Such an 
analysis could have yielded other, less burdensome alternatives that would have accomplished the 
agency's public policy objectives. 

Since HCFA improperly waived notice and comment, the agency must comply with the 
Regulatory Flexibility Act. 

III. Regulatory Flexibility Act Requirements 

Even when a regulation is statutorily mandated, agencies are obligated by law to adhere to certain 
requirements prior to usuing the implementing regulations. Specifically, the RFA requires 
agencies to analyze the impact of proposed regulations on small entities and consider flexible 
regulatory alternatives that reduce the burden on small entities-without abandoning the agency's 
regulatory objectives. Agencies may foi^o the analysis if they certify (either in the proposed or 
final rule) that Che rule will not have a significant economic impact on a substantial number of 
small entities. Agency compliance with certain provisions of the RFA is judicially reviewable 
under section 61 1 of the RFA. 

It is not clear from the instant rule whether HCFA has actually certified the rule pursuant to 
section 60S(b) of the RFA or attempted a final regulatory flexibility analysis (FRF A) pursuant to 
section 604 of the RFA. In either case, the agency failed to comply with the requirements of the 
RFA. 
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HCFA expresses eonfusing "certification-like" statements throughout the text of the final rule.(8) 
However, the actual certification and statement of factual basis are not to be found in the final 
rule. If the agency was attempting to certify, then it did so erroneously for reasons discussed more 
fully below. On the other hand, perhaps HCFA did not intend to certify, but instead intended to 
prepare a FRFA. The agency did do some type of analysis: "we have prepared the following 
analysis, which in conjunction with other material provided in this preamble, constitutes an 
analysis under the [RFA|." 63 Fed. Reg. at 303. The problem with that declaration is that there is 
more than one type of analysis under the RFA. There is the preliminary assessment analysis which 
helps agencies determine whether to certify, and in the case of a final rule, there is a FRFA when 
an agency determines that certification is not appropriate. If HCFA was attempting a FRFA, then 
the FRFA was not adequate because it contained no analysis of alternatives to reduce the burden 
on small home health care providers. This, too, is more fully discussed below. 

A. Certification 

When an agency determines and certifies that a role will not have a significant economic impact 
on a substantial number of small entities, then it is logical to assume that the agency has already 
performed some basic level of analysis to make that determination. Will a substantial number of 
small entities be impacted? In the instant case, the agency admits that all home health agencies will 
be affected. According to SBA*s regulations, a small home health care agency is one whose annual 
receipts do not exceed $S million, or one which is a not-for-profit organization.(9) Although the 
Office of Advocacy does not have data based on annual receipts, data is available based on 
number of employees. 1993 data obtained from the U.$. Bureau of the Census by the Office of 
Advocacy indicates that about 7% of home health care services (489 out of 6,928) have 500 or 
more employees and earn 51.2% of all annual receipts for the industry, 93% of home health care 
services (6,439 out of 6,928) have fewer than 500 employees and earn about 49% of all annual 
receipts for the industry, and 52.5% of home health care services (3,637 out of 6,928) have fewer 
than 20 employees and earn 6.3% of all annual receipts for the industry. Although it may be 
difficult to reconcile employment-based and receipt-based size standards, it is still fairly clear 
from the available data that a substantial number of small entities will be impacted by this final 
rule. 

Will there be a significant economic impact? To determine whether the final role is likely to have a 
significant economic impact, further analysis is required. It is not enough to claim that elimination 
of fraud and abuse in the Medicare/Medicaid system outweighs the ne^ for further analysis. It is 
not enough to assume that only those agencies with "past aberrant billing activities" will be 
impacted. It is not enough to say that reducing a surety's liability means that there will not be a 
significaot economic impact on home health agencies. The Office of Advocacy opines that the 
agency's "analysis" was doomed from the outset because of the agency's flawed assumptions 
about the number and type of small entities likely to be impacted, and about the cost of 
compliance. 

Which small entities will be impacted? The agency did not take the basic and necessary step of 
adequately explaining why other small entities (presumably those whose billing practices are not 
"aberrant") will not be affected or whether small home health providers are even the primary 
offenders. At the least, the agency must consider the impact the bonding requirement will have on 
all small home health providers and not just the ones with "aberrant" billing practices. After all, 
the majority of home health agencies apparently do not have aberrant billing practices. HCFA 
presents evidence that, in 1996, Medicare overpayments were 7 percent of all claims paid to 
HHAs, and of that 7 percent, 14 percent remained uncollected by Medicare. Fourteen percent of 7 
percent is .0098.(10) In other words. Medicare fails to collect overpayments less than one percent 
of the time. Despite this extremely low occurrence of failure to collect overpayments, HCFA 
deemed it necessary to place extremely costly and burdensome requirements on the entire 
industry. However, HCFA did not identify what percentage of the industry is contributing to the 
fraud problem, whether certain offenders were recidivist, or whether those offenders are 
primarily large or small. 
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With regard to the capitalization requirement, HCFA states that, "An organization that is earnest 
in its attempt to be a financially sound provider of borne health services under the Medicare 
program will already be properly capitalized without the need for Medicare to require such 
capitalization." This statement is basically true. However, the issue of adequate capitalization is 
relative and fungible because it is based on a number of factors like varying overhead costs, 
location, profit margins, competition in the area, etc. Surely some home health agencies cannot 
meet the capitalization requirements set by HCFA, but desire to be "earnest" in their efforts to be 
"sound providers". The capitalization requirement is a barrier to market entry for all new home 
health agencies and not just the ones who enter the market for purposes of defrauding Medicare. 

A careful look at the questions like the ones raised in this and the preceding paragraph would 
have yielded a conclusion that the rule would have a significant economic impact on a substantial 
number of small businesses. 

Congress weighed in on the issue of impact after the final rule is published. Even members of 
Congress recognized that HCFA went beyond its mandate and imposed a significant economic 
burden on home health agencies. Specifically, a bi-partisan group of three senators from the 
Senate Finance Committee, on January 26, 199S, asked HCFA to delay and modify the 
requirement that all home health agencies secure a surety bond. The Senators believed that home 
health agencies would not be able to obtain bonds by the original February 27 deadline. According 
to a recent news article, the senators reportedly wrote that; 

"HCFA has imposed conditions that go beyond the standard in the surety bond industry. Some of 
the biggest problems include cumulative liability, a short period of time in which to pay claims, 
and bond values of IS percent of the previous year's Medicare revenues with no maximum, the 
letter said. 

'The cumulative effect is that many surety companies are opting not to offer bonds to 
Medicare[home health agencies] at all,' the letter said. 'Those companies which are offering the 
bonds are doing so at a cost which is prohibitive, or with demands for collateral or personal 
guarantees that HHAs cannot provide.' 

The letter said Congress enacted the surety bond requirement to keep risky agencies out of the 
Medicare program. However, HCFA's rule seems to use the bonds as security for overpayments to 
providers, the letter said. 

'We simply doubt that it is realbtic to expect bonding companies to embrace a role as guarantors 
for overpayments from HCFA,' the senators wrote."(ll) 

It should be fairly obvious to HCFA, as it was to these members of Congress, that obtaining a 
S50, 000/15 percent bond in addition to the J-month reserve capitalization requirement (where 
there were no such requirements before) is likely to be prohibitively costly for small home health 
care providers-particularly new providers or providers operation only a few years that typically 
have few hard assets and relatively little credit.(12) Moreover, most home health patients are 
Medicare patients. If a home health agency is not Medicare certified, then it is very difficult to 
attract patients; and without patients, there is no opportunity to increase capital. There is already 
a requirement in many states (pursuant to "Operation Restore Trust") that home health agencies 
have a minimum number of patients prior to obtaining a Medicare license. How can these small 
home health agencies absorb losses on these ten patients (-possibly long term patients requiring 
multiple services several times per week—), never be reimbursed for services to these patients, and 
continue to raise capital? It's a vicious circle and there b a tremendous cumulative effect of all the 
various state and federal regulations. In any event, it seems that with only a cursory analysb and a 
little industry outreach, HCFA should have been able to determine that the final rule would have 
a significant economic impact on a substantia! number of small entities. Therefore, under the 
RFA, HCFA should have prepared a final regulatory flexibility analysis with ail the required 
elements for that analysis. 
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B. Final Regulatory Flexibility Analysis 

The preparation of a FRFA may be delayed but not waived. Section 608(b) of the RFA reads: 

"Except as provided in section 60S(b) (where an agency certiHes that there will be no significant 
economic impact on a substantial number of small entities], an agency head may delay the 
completion of the requirements of section 604 of this title {regarding the preparation of FRF As) 
for a period of not more than one hundred and eighty days after the date of publication in the 
Federal Register of a final rule by publishing in the Federal Register, not later than such date of 
publication, a written finding, with reasons thenfor, that the final rule is being promulgated in 
response to an emergency that makes timely compliance with the provisions of section MM of this 
title impracticable. If the agency has not prepared a final regulatory analysis pursuant to section 
604 of &is title within one hundred and eighty days from the date of pubUcatton of the final rule, 
such rule shall lapse and have no effect. Such rule shall not be repromulgated until a final 
regulatory flexibiliv analysis has been completed by the agency." 

FRF As may not be waived because they serve a vital function in the regulatory process. The 
preparation of a FRFA allows an agency to carefully tailor its regulations and avoid unnecessary 
and costly requirements while maintaining important public policy objectives. Without a careful 
analysb-which should include things like data, public comments and a full description of 
costs>agencies would be operating in a vacuum without sufficient information to develop suitable 
alternatives. 

Since the agency did not issue a proposed rule, the agency had an obligation to consider carefully 
all of the significant comments regarding the impact of the final rule. After all, the agency was 
apparently unsure of the impact.(13) The congressional letter should have been some indication 
that there would be a significant economic impact and that further analysis was required. HCFA 
did extend the deadline for obtaining a surety bond for 60 days, and in some ways limited the 
liability of sureties. However, the agency did not change the bond or capitalization requirements, 
or expUin why such changes were not feasible. Inasmuch as the agency failed to heed any of the 
comments regarding impact*even those from Con^^s-the comment period served no real 
function here. 

The dearth of information regarding less costly alternatives is possibly the most serious defect in 
the analysis presented. To begin with, HCFA never demonstrated why the S50,000 bond was 
insufficient or would not accomplish the objective of discouraging bad actors from entering the 
Medicare program. The agency did not demonstrate why the 15 percent rule would not cause a 
significant economic impacc-particularly when the S50,000 bond amount changed from a 
maximum level to a minimum level. There is no evidence that HCFA attempted to find less eostly 
alternatives. Before heaping on additional relations, would it uot be prudent to first determine 
whether the programs and policies recently put In place by the Admiuistration, and the 
prospective payment rules yet to come will work? 

rV. Conclusion 

Not eveiyone in the home health industry is a bad actor. More importantly, home health providers 
that cannot afford to comply with HCFA's regulations are not necessarily bad actors either. 

HCFA has twisted Congress' intent and changed the rule into a vehicle for punishing legitimate 
home health agencies and for securing overpayments by Medicare rather than a vehicle to 
discourage bad actors from entering the M^icare program. There must be a middle ground-a 
place where legitimate home health providers can survive and compete in the marketplace, and 
where fraud and abuse can be controlled. This final rule is not that place. 

Therefore, the Office of Advocacy petitions HCFA to amend its final rule to remove the 15% 
bonding requirement and the capitalization requirement until such time as proper notice and 
comment procedures can be completed. Thank you for your prompt attention to this urgent 
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Mr. Towns. I am concerned about the capitalization require- 
ments. I don’t believe that being well-financed means that you can 
deliver excellent service. Can the panel explain the relationship be- 
tween capitalization and delivery of service? 

Ms. Thompson. One of the reasons why we wanted to have a 
capitalization requirement for new agencies entering the program 
was because we were concerned that if revenues did not come into 
that agency as expected that that would disrupt patient care. 

As an agency begins to do business in the home care industry, 
it is going to anticipate that a certain volume of patients will be 
served, and many of its revenues may come from the Medicare pro- 
gram. Our concern was, if there wasn’t a basic initial capitalization 
of those companies, a very small amount, 3 to 6 months worth of 
capitalization, that if the volume of patients did not materialize as 
expected that the patients being cared for by that agency would be 
severely harmed. Either there would be significant reductions in 
the staffing, reductions in the amount of services that were being 
provided to them, or the agency would discharge them. 

Mr. Towns. I am concerned that HCFA may have declared war 
on the home health industry. Can you tell the committee about the 
moratorium and would it really avoid waste, fraud and abuse? 

Ms. Thompson. There are a number of concerns about all of the 
activities that we are taking with regard to home health, and I 
think that certainly has created a very challenging environment for 
home health providers and for the agency to administer. 

We are making payment reforms. We are changing our enroll- 
ment standards, the way that we do survey and certification. And 
then we are trying to proceed to implement a surety bond require- 
ment requiring capitalization, requiring a patient load to be admin- 
istered before a home health company can come into the program. 

Clearly, these are a long list of changes that are affecting the 
home care industry. I think that it is worth noting that when we 
proceeded with the moratorium and the Secretary announced it, 
she made clear that she considered this to be an unprecedented 
step by the Department. I don’t know that we have ever done any- 
thing like that before. 

And the concern was that, because of the amount of information 
that we had about improper payments, whether they be based on 
fraud or whether they be based on all of these other factors that 
Mr. Grob has noted and the unsustainable growth of the amount 
of payments made under the program, we felt the entire benefit 
was at risk. The Secretary said that. The administrator said that. 
We felt that we needed to take strong and unprecedented action to 
make sure that we had this home health benefit in the program 
and that we had it for future Medicare beneficiaries. 

Our goal is not to initiate war with home health agencies. They 
are our partner in providing necessary home health care to bene- 
ficiaries, but our goal is to preserve the program. 

Mr. Towns. Thank you. Keep in mind there are big crooks and 
little crooks. 

I yield back, Mr. Chairman. 

Mr. Shays. There is an unprecedented amount of overpayment 
and waste, and we see gigantic growth in this industry. We are 
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going to pursue this as a subcommittee and try to nail this down 
as to why we are having a problem. 

Mr. Pappas. 

Mr. Pappas. Thank you, Mr. Chairman. 

I think both or at least one of you threw out some figures, 20 
percent in one State, 40 percent, and there were several other fig- 
ures thrown out there. Can you tell us how many claims were re- 
viewed, what regions of the country? 

Mr. Grob. There were several different studies and each of them 
follows a standard pattern for doing these audits. Let me take the 
big one, which was the four-State audit in Texas, California, New 
York and Illinois. 

That was — there were about 3,500 services that were examined, 
coming from 250 claims that were randomly drawn. The sampling 
precision for that particular study, because the number of services 
which was the unit of analysis was so large, well over 3,000, was 
plus or minus 3 percent. It is one of the more precise surveys that 
we have done. Ordinarily, in audits we may look at 100 claims with 
the services, and this was 250. It gave us a lot more precision. So 
from a sampling point of view it was rather precise. 

The other question that might be raised about it is how accurate 
was the information that we gathered. Because if you look at the 
Medicare statistics and the payments that are made by the contrac- 
tors to the industry, you see that they generally pay most of the 
claims. They don’t deny most of the claims just because they are 
doing it based on the evidence given to them when the claim is pre- 
sented. 

What we did in our work, we went out into the field. We talked 
to the patients. We talked to the physicians. We had medical ex- 
perts look at their medical records. So we had a much closer look 
at this than would ordinarily be had, and so we found a much high- 
er error rate than if you were just looking at the paper. 

In the Chief Financial Officer’s audit we found that HCFA cor- 
rectly paid 98 percent of the claims, but when we looked behind 
them, we found error rates of 11 and 14 percent across the board 
in the Medicare program for pretty much the same reason. 

Mr. Pappas. Any of these that were among those 3,500 services 
or 250 claims, were any of those appealed and were there any re- 
versals or any denials? 

Mr. Grob. I don’t know the state. They were randomly drawn, 
so each one could be allowed to be appealed. It is true that we 
picked this up at the point where the payment had been denied. 
If any of them are under appeal, it is possible that the final deci- 
sions could be lower. 

Mr. Pappas. So if the final decision was different, than the error 
rates may differ from what you are originally stating? 

Mr. Grob. It is conceivable that they could be lower. 

In some of the other studies where this has happened given the 
evidence in the studies, the appeals do not overturn the decisions. 
If you look at the experience in the Medicare program, you see 
when the providers appeal the decisions, a certain number of them 
are overturned. But, again, the difference that we have with what 
we are doing here, we have a lot of evidence on the ones because 
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we are so intense in our review, so they are not as likely that they 
will be overturned because of the evidence that we have. 

Mr. Pappas. Are there any differences between the for-profit and 
nonprofit in the reviews? 

Mr. Grob. We did not make those distinctions. We randomly 
drew the claims, and the sample was not large enough for us to 
make those distinctions with precision. 

What we found in some studies earlier that we had done — and 
I am not going to claim that the studies were an indication of fraud 
and abuse — but where we saw a very rapid increase in the number 
of claims, where we saw an above-average number visiting the 
homes and being reimbursed, we tended to find these in the free- 
standing for-profit a bit more than those attached to a hospital or 
large institution. So the entrepreneurial spirit we believe may be 
accounting for some of that. 

Mr. Pappas. Were there any realizations through your study that 
some of these errors may have been unintentional violations of ap- 
plying regulations which obviously are complex and error rates — 
if you can elaborate on that. Are some of them misdirected re- 
sources or are some of them actual, conscious decisions to defraud 
Medicare? 

Mr. Grob. In our investigations, those are clearly demonstrated 
to be deliberate and systematic. In these audits that we do, we 
don’t make a judgment about that. It is conceivable that these 
could be due to errors. 

The spectrum I use is innocent errors, incompetent management, 
irresponsibility or recklessness, abuse and exploitation or outright 
fraud. And we can’t tell from the audits where they lie in that spec- 
trum, but we know that people lie across that spectrum. 

Our concern is that it hardly matters in the end, if 40 percent 
should not have been paid. We are paying something that we 
should not have paid for. Let’s suppose that they were all innocent 
errors. I am not comfortable that we would misspend 20 to 40 per- 
cent of my money because someone made mistakes. 

Mr. Shays. Mr. Allen. 

Mr. Allen. Thank you, Mr. Chairman. 

I would like to followup on this discussion. To give you my expe- 
rience from Maine, from the agencies that I talked to, what strikes 
me is that this surety bond, however much sense it may make in 
trying to stop new agencies who may be at risk when applied to 
nonprofits who have been in existence for years who can’t put — 
who can’t recover the cost of the bond in their — as part of their re- 
imbursement, it is simply a financial burden that seems to make 
no sense, and that is really what I am hearing. And I wanted to 
followup, Mr. Grob, with your comment. 

There is a difference, it seems to me, between nonprofit agencies 
or agencies that have been in the health care business for a sub- 
stantial period of time and people who are coming into this arena 
to make money. And whereas in one case the for-profits — I don’t 
know if this is your experience or not — the for-profits coming in as 
they do with some capital and intending to make money, it seems 
to me may be better able to bear the cost of a surety bond than 
some of the nonprofits. I’m not sure about that. But, at the same 
time, they may be the ones where HCFA should be most concerned 
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about. I am wondering if — I would be interested in your assessment 
of the different types of players in this field. 

And then the followup question, of course, is can the surety bond 
requirement be structured in such a way to reflect some of those 
differences so that we are not — we are putting the burden where 
it should be placed and not on every agency across the board? 

Mr. Grob. I don’t want to use up all of your time, so I will try 
to make my philosophical meandering as short as possible. 

We were concerned about that distinction, and we ran it in the 
earlier study. There was less of a growth among the more tradi- 
tional nonprofit agencies. It was the entrepreneurial ones where we 
saw the growth spurt and more home health aides as opposed to 
skilled nursing care. As far as, is there a way to distinguish, I don’t 
think the distinction is really so much the nonprofit versus for-prof- 
it as it is could you really tell who is reputable or not. That is 
where we have the problem. 

If we had a way of knowing that an agency was not ripping us 
off and was responsible, then I think the amount of the bond could 
reflect that, or even the existence of the bond. The trouble is, how 
do you know, because the standard mechanisms that we have don’t 
seem to get deep enough. It is a problem. If we could solve that 
problem, then I think we could make those distinctions. 

Mr. Allen. How about history? Suppose you had no problem 
with an agency for 2 to 5 years, can you reduce the requirement 
of the bond or eliminate it based on past history? 

Mr. Grob. That, I think, makes a lot of sense to consider that. 
There remains a problem which is, even over a long period of time, 
we can’t always tell. An investigation usually takes 3 to 5 years to 
conduct. So if you need to prove that somebody is doing something 
deliberately, you can’t run the program that way. It is not a good 
structure to do it. 

But if there were a way — see, another problem, people may have 
overpayments that are not intentional. They are not really to be pe- 
nalized either. But the measures we have right now are not reli- 
able enough because they are based on the papers and there is not 
enough background. Whenever we have looked behind it, we have 
found a lot more going on. 

I think the points you are raising are very important and are 
really things that need to be considered in this moratorium that we 
are having now, where we have the opportunity to look over this 
policy. 

I would like to put on the record, in the past when I have made 
statements about the entrepreneurs or the for-profits, we don’t 
have a policy that favors one or the other. I think that some com- 
panies that are not-for-profit can make a lot of money through 
their salaries and lose a lot of money through sloppiness because 
they don’t care about the bottom line. Some for-profits see them- 
selves as competing and can be very efficient; and of course, the op- 
posite of what I just said can be true, too. 

Mr. Allen. Is there a way to go at this by trying to figure out 
the competence of the entity in the health care field? That is, we 
are looking today mostly at financial requirements, capitization re- 
quirements for surety bonds. Is there another route which has 
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something to do with measuring the efficiency and the professional- 
ism of the agency? 

Ms. Thompson. Indeed, and I think that is also a good question 
for you to pose. And I know that we have a surety bond representa- 
tive in the next panel, but my understanding is that indeed those 
are the kinds of issues that they would examine in deciding wheth- 
er or not to write a bond. It is not a question of the financial re- 
sources or assets of a company, but also the character of the people 
running the business, their reputation in the community, the expe- 
rience that they have in providing those services and their manage- 
ment philosophy and management practices. So indeed I think that 
a surety bond can reflect considerations of exactly those kinds of 
qualities. 

If I can comment, as well, on the comments that Mr. Grob made 
about the nonprofit versus for-profit, we simply don’t have the data 
to say, these are the good guys and these are the bad guys. That 
is part of the problem. I don’t think that we can characterize a cer- 
tain kind of agency as always good or another kind as always bad. 
Some of the data is striking as to the differences among agencies 
and between like kinds of agencies and among different parts of 
the country, and even within a part of the country, within a certain 
kind of provider, as to how much money they receive from Medi- 
care and what their average reimbursement for each beneficiary is. 

So I don’t know that in any of the data that we have before us 
about errors, et cetera, that we can say, these are the kinds of pro- 
viders that make most of the errors and these are the sources of 
the errors. I don’t think that we have that available to us right 
now. 

Mr. Allen. Thank you. 

Mr. Shays. Thank you. 

Mr. Snowbarger. 

Mr. Snowbarger. Thank you, Mr. Chairman. 

First of all, I am concerned — coming from a rural State, I am 
concerned about the availability of these kinds of bonds, the afford- 
ability of those bonds and, very frankly, the expertise of the surety 
companies to investigate and provide the kind of information that 
you are asking for. I am not sure that exists in all of my commu- 
nities, and if you are looking for someone who is going out into the 
community to find community reputation, you are bringing them in 
from Chicago or New York, they are not going to have any better 
feel than you would for it. 

I heard — Mr. Grob, you were the one who made two comments 
that I find fascinating. One of them, I think you indicated, it is too 
easy for these companies to apply? 

Mr. Grob. Yes. 

Mr. Snowbarger. And who controls that? 

Mr. Grob. This was true at the time we conducted our studies. 
And because of what we found, that it was in fact just that easy, 
there was almost no review, no certifications, no review of business 
practices, it was extraordinarily easy to join. But the Congress and 
the administration and the industry, I think, banded together to 
develop some reforms and came up with a lot in the Balanced 
Budget Act, and through the administrative action that Ms. 
Thompson has referred to, gave a long list of reforms. 
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I think now it is more difficult. We are really beginning to tight- 
en that up and get that under control. I am heartened to see those 
reforms and those mechanisms put into place where we can do 
background checks on people, have more stringent requirements for 
their medical care ability, as well as their business ability; so I am 
heartened by what has happened in the years right before the law 
was passed. 

Mr. Snowbarger. Is the agency doing more to investigate these 
applications before they are put into the payment system? 

Ms. Thompson. Yes, we are. We have a new provider of enroll- 
ment process. We have established new capitalization require- 
ments. 

Mr. Snowbarger. I understand that we have raised the bar, and 
somehow we think that screens folks out, which I am not sure is 
the case. Apparently, it didn’t screen out the $5 million loss; maybe 
that was before this was put in place. 

Ms. Thompson. Yes, it was. 

Mr. Snowbarger. I have concerns that any time the Federal 
Government sets up a new payment program — ^by now we should 
have figured out somebody somewhere is going to figure out a way 
to take advantage of that, and you would think at some point in 
time the Federal Government would get ahead of them and prevent 
that entry. 

Mr. Grob, you indicated in answer to Mr. Pappas’ question, even 
if most of this 20 percent that you found in the four States was the 
result of innocent error, you would be concerned about a system 
that has that kind of error rate? 

Mr. Grob. Yes. 

Mr. Snowbarger. I am, too. I think we ought to be looking at 
the system and seeing whether or not that is operating appro- 
priately as long as we are looking at all of these things and intend- 
ing to call it “fraud and abuse,” which 1 doubt. 

Let me go to a different kind of question. Surety bonds come in 
different ways. One, you might say, is sort of faitltful performance 
in the sense that they assure that there is not fraud and abuse. A 
second level gets you to financial guarantees, which may more di- 
rectly impact the overpayment situation. 

It seems that HCFA has gone more toward the latter — of finan- 
cial guarantee, as opposed to surety bonds that go more toward the 
fraud and abuse. Could you explain why we have gone that direc- 
tion as opposed to just trying to protect the fraud and abuse — 
against the fraud and abuse? 

Ms. Thompson. Our interpretation of what Congress intended 
was that we were to use the surety bond as a protection from both 
the unscrupulous and the fraudulent and the irresponsible. I think 
there are figures in my testimony on the amount of overpayments 
uncollected from home health agencies and the amount is growing 
as a percentage of overpayments. 

We decided that the goal was to provide both a screening mecha- 
nism to prevent unacceptable home health agencies from entering 
the program and also to provide security for the program in the 
way that — the financial protection against defaults owed to the 
government, and so we thought that a performance bond gave us 
what we needed. 
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There has been discussion about a so-called “fraud and abuse 
bond” and a “compliance bond.” Again, I think those would be use- 
ful for the GAO to weigh in on in its study as to whether those are 
better models to use. Our assessment was that a compliance bond 
would not help us, and how would it add to what we are doing 
through our enrollment and survey and certification process; and 
the fraud bond would essentially protect only those who are fraud- 
ulent and wouldn’t address some of the other issues of people mak- 
ing improper claims against the government for money because of 
the characteristics that Mr. Grob mentioned. 

Mr. Snowbarger. It seems to me that going that route is, in es- 
sence, an admission that the larger problem is the overpayment 
which may be a result of the complexity of the system, errors in 
reporting, errors in making claims as opposed to the fraud and 
abuse. I think Congress is more concerned about the fraud and 
abuse. We certainly don’t want overpayments and we — at least I 
would think that we want to get at that system of overpayment. 
But some of that is built into your process, and we ought to be 
looking at that process to see whether or not it needs to be revised, 
and then going after those for fraud and abuse where you think 
that potential is high. 

Thank you, Mr. Chairman, I yield back the balance of my time. 

Mr. Shays. What is interesting about this debate is that views 
that I might hold as a Republican in terms of a market system and 
not wanting to see so much fraud and abuse come in conflict with 
other so-called views I might hold as a Republican. I just wonder, 
if we said that fraud was 12 percent, we would be outraged; 20 to 
40 percent, we almost can’t comprehend it. 

Mr. Towns. 

Mr. Towns. Thank you very much, Mr. Chairman. 

I am sort of listening and I am hearing something that seems to 
me that you are structuring up to deal with somebody in terms of 
fraud and abuse, but I don’t get the feeling that you want to do 
something before all of this happens. I mean, the certification, I 
don’t hear anything about certification. I don’t hear anything about 
even qualifications in terms of a person having a health back- 
ground. 

You talked about the two guys coming from prison; did they have 
a health background? I mean, I am not hearing anything there on 
that end. I am just hearing stuff on the back end. 

Ms. Thompson. Then I have been remiss. 

We do work very hard to make sure even before people come into 
the program they are capable of providing quality services to bene- 
ficiaries. We have conditions of participation which we are in the 
process of revising. Those conditions of participation have existed 
for home health companies since 1973. There are been changes and 
they have not really reflected the changes which have occurred in 
the marketplace itself, and so we are working to create ones that 
focus on the patients and make sure that agencies are qualified to 
provide those services and lay out qualifications for the kinds of 
people who can be in various positions within home health agen- 
cies. 

Again, we have always said that now, before we certify a pro- 
vider to come into the program, they have to have some experience 
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treating patients; and we want to see patient medical records be- 
fore we allow them to come into the program. So that is another 
kind of reform. 

I think that we are taking steps. This is a recertification process. 
There is a survey and certification every 3 years. We want to look 
at problem agencies which are reflecting a problem in quality of 
care or a problem in terms of evidence about their claims process; 
we want to go to them more often so we can concentrate more of 
our resources on those problem agencies. 

Mr. Towns. Thank you. I am happy to hear you say that. 

Some agencies have already secured a bond. What would happen 
to the funds that they have paid if there was a postponement? 

Ms. Thompson. We are talking about that now. I understand one 
of the things would be to release the surety bond companies from 
being liable, and the surety bond company would provide a refund 
on a prorated amount. Another possibility is providing more relief 
for companies with surety bonds in terms of repayment plans. So 
those are under active consideration now. It is very much a concern 
to us that we want to be equitable. People were getting bonds in 
anticipation of a requirement to have a bond. We have now 
changed course, and we want to do something for those agencies, 
and we are looking at what we can do. 

Mr. Towns. Let me throw it out and you might want to think 
about this. 

I believe that the reason this rule ran into trouble, I really be- 
lieve it, is because it was enacted without public hearing or any op- 
portunity for the affected people to comment on the issue. They 
didn’t have an opportunity. And during the rulemaking process 
what efforts were made to bring home health care or the surety 
bond agencies involved — did you talk to them? 

Ms. Thompson. We did have quite a number of consultations 
with representatives of the home health industry, as well as with 
surety bond company representatives, as I understand it. 

I think that it is clear that we wanted to publish an interim final 
rule with comments because we wanted to place the surety bond 
requirement in place. We wanted to lift the moratorium with that 
in place. We wanted to meet the deadlines in the BBA. I think, in 
retrospect, we probably should have just done a notice and com- 
ment period, but the reason that we didn’t do that is because we 
wanted to move forward. And, in fact, we haven’t moved forward. 
In retrospect, it was a mistake not to do that. 

Mr. Town. My last question, I received a list from HCFA that 
lists the number of home health care agencies with bonds as of 
June 1998. According to this list, there was a wide variation of 
compliance. Places like Texas, Mississippi and Arkansas have com- 
pliance rates of under 30 percent, while places like Maine, Vermont 
and Minnesota had compliance rates above 70 percent. 

What do you believe accounts for the difference in compliance 
rates? 

Ms. Thompson. In terms of differences around the country and 
people having bonds, I think that is difficult to tell. I think people 
were operating under different assumptions and people were mak- 
ing different business decisions in terms of what our rule would 
look like and what our compliance date would be. 



50 


When we provided people with notice that we were going to 
make technical improvements, that caused more confusion. Then 
we introduced those technical improvements. Some people were 
“wait and see,” some people decided to wait and see how long they 
could go without a bond, and some people got a bond to make sure 
that they were in compliance. 

I think it is hard to understand or predict what people were 
doing during that time, because we were not clear and consistent 
to people in our message of what our expectations were going to be. 
Some of those issues about who got bonds and who didn’t get 
bonds, I think would be a very useful issue for the GAO to examine 
so we understand whether that would be reflective of the experi- 
ence when we implement it in February. 

Mr. Towns. It appears to be regional. From what we have here, 
just from general observation, it looks like it is a regional problem. 

Mr. Chairman, I yield back. 

Mr. Shays. Mr. Pappas. 

Mr. Pappas. Thank you, Mr. Chairman. 

I want to shift gears a little bit because, besides my familiarity 
with home health care agencies back in central New Jersey, I have 
worked with especially nonprofits as a county-elected official being 
in charge of social services. But, last fall, I became acquainted with 
the IPS and how I think that between that concern that I have and 
what we are speaking about today, many agencies are getting clob- 
bered from two ends, and I am wondering whether HCFA — some- 
times we wonder if the right hand knows what the left hand is 
doing. And the concern that I have for nonprofit agencies is that 
those that are efficient, those who could be I think devastated and, 
therefore, the clients that are being served and the employees who 
could be without work could be devastated by the change of reim- 
bursement. Has your agency taken that into consideration? What 
both of these, if they are done at the same time, do to these kinds 
of agencies and the people that are served and the employees? 

Ms. Thompson. What I can tell you is that the administrator has 
said that she wants to monitor the whole range of activities that 
we are doing for home health, both in terms of how we are proceed- 
ing and making decisions and in terms of what the impacts of that 
are based on the data that we have on the home health providers 
who are participating in the program and terminating from the 
programs, beneficiaries and their access to services in various parts 
of the country. 

So she has convened a group on a number of different occasions 
to examine that data so we are assessing the impact of all of our 
actions in totality on our beneficiaries and the home health commu- 
nity. 

Mr. Pappas. We have a bill to deal with the IPS. I have a bill 
that has 97 cosponsors which deals with the IPS, and I don’t think 
that we — there are over 200 of us who have weighed in on this, 
whether it is writing letters or cosponsoring or sponsoring legisla- 
tion, and I think we need to work with you in coming up with a 
solution. We don’t think — I don’t think that the approach up to this 
point has been one that is going to accomplish what we all want, 
which is to have people who need service to be served. 
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Next question, in the committee brief there was a reference made 
that HCFA had notified Congress on June 25, 1998, attachment 7, 
and it is this document here, and I just tried to skim it to see if 
I could find where within this this might be contained. But the 
committee memo states, “Because of the need to focus far more re- 
sources on the year 2000 computer problems, several of the BBA- 
mandated changes, including a prospective payment system for 
home health, were being postponed until after January 1, 2000,” 
and I am wondering if you can elaborate on that. 

Ms. Thompson. That is correct. What the administrator has done 
at the advice of a number of different people is to take a hard look 
at our year 2000 problem priorities and establish a list of things 
that we can and can’t do. The private and public sector are strug- 
gling to make sure that all of their systems are compliant by Janu- 
ary 1, 2000. That is the top priority for HCFA. 

We have gone through a very difficult process and I might say 
painful process of loolung at all of the things that we need and 
want to do that affect our systems and our ability to accommodate 
those changes and meet our Y2K needs. 

The administrator has decided and on the list of things that we 
cannot do is home health prospective payment, in part because of 
the timing. We have been given the advice that the last thing that 
we want to do in the last quarter of 1999 is introduce significant 
new system changes, and that will disrupt us from potentially 
meeting our goal on January 1. 

Mr. Pappas. I don’t mean to be out of order, Mr. Chairman, and 
insert another subject into this hearing, but the agencies are hav- 
ing to deal with both of these issues. And Mr. Schneider represents 
one agency, and I am sure that there are others who do or work 
with other agencies, and that is something that we are responding 
to because we are representing these folks. 

Mr. Shays. If the gentleman will suspend, the longer you are 
here, you realize you seize the opportunity when you have it, so 
feel free. 

Mr. Pappas. I just want to work with you and your agency. The 
IPS I view as very problematic. Agencies are going to find it very 
difficult, and Mr. Schneider will probably talk about the over 
$50,000 expenditure that they are having to make which is affect- 
ing the ability to provide service. And with the IPS possibility of 
having to lay off people, all of this is affecting the citizens that we 
are trying to serve. 

And if they are being forced into an institution which could re- 
quire greater reimbursement by Medicare, what we are saving? 
What are we accomplishing? So the left hand is not necessarily 
knowing what the right hand is doing and what is that accomplish- 
ing in the bigger, overall scheme of things? 

Thank you, Mr. Chairman. 

Mr. Shays. I am going to read just a paragraph from Mr. Grob’s 
testimony on page 2. He wrote, “When Medicare was established, 
it was not designed with potentially abusive billers and defrauders 
in mind. The structure of Medicare’s claims system is based on the 
assumption that providers normally submit proper claims for serv- 
ices actually rendered, that are medically necessary, and that meet 
Medicare requirements. However, the home health benefit has been 
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particularly susceptible to exploitation compared to other types of 
health services. This is because the care is provided in patients’ 
homes with no oversight; there is limited physician involvement; 
there is no limit on the number of visits that a home health agency 
can provide; there is no copa 3 nnent; and, until a prospective pay- 
ment system is implemented, it is a cost-based service.” 

Congress designed this system and it seems to me it is almost 
irrelevant whether they are profit or nonprofit. I know a lot of non- 
profits whose agencies pay their employees more than the profit, 
and the profit in a sense goes to the employees. I almost view it 
as an employee-owned operation as opposed to a non-employee 
owned operation. 

Where I come down on it, I come down on the fact that we have 
gone from less than $4 billion to $18 billion in a short period of 
time and it is very clear that the fraud or waste in the system is 
extraordinarily excessive. I look at opportunity costs, and I see if 
we eat our health care dollars this way, we don’t get to spend it 
somewhere else. The uniqueness about home health care is that 
they are, in many cases, smaller operations; and we have lots of 
contact from our constituents; and so we hear from those who are 
trying to provide this service. 

So what I want to know to start with is, what are we doing right 
now — I have one question, whether certification is a better way to 
do it than through bonding, but then I think of my Republican 
principles of who the heck can go into this business because you 
say that I have a certification. 

What powers, Ms. Thompson, do you have to get the bad players 
out right now? We have the issue of recouping our dollars, but can 
we send them to jail? Can we fine them and hold them accountable 
years later? What do we have? 

Ms. Thompson. We do have authorities and some new authori- 
ties because of the BBA in terms of things that we can do. 

I would say, though, that with the volume of claims that Medi- 
care processes, and this is a general proposition, this is not just 
true of home health, with the volume of claims that Medicare proc- 
esses for the amount of money at stake, for the number of provid- 
ers billing us, for the number of beneficiaries in all sorts of dif- 
ferent settings across the country, it is extraordinarily difficult to 
administer that program in a way that assumes what is being 
billed is incorrect. 

The administrator made the comment before in the past that we 
have gone around and said how wonderful it is we have low over- 
head as compared to private sector insurance companies. Maybe we 
don’t have enough money in our administrative overhead to make 
sure that all of those claims are paid properly. 

Mr. Shays. You review how many of the bills? 

Ms. Thompson. Ten percent of the bills get reviewed for some- 
thing or other. That 10 percent includes claims that are coming in 
that are hitting a medical edit, not necessarily claims that are sus- 
pended for a human review. The amount of resources 

Mr. Shays. That review — in other words, you are not really able 
to track 



53 


Ms. Thompson. Those reviews include things like are we billing 
for a certain kind of service when the diagnosis doesn’t support 
that. 

Mr. Shays. They could have put in a fraudulent bill? 

Ms. Thompson. That is correct. When you start to look at the 
claims themselves, on the face of the claims everything looks fine, 
lots of times. That does not mean that the service was actually pro- 
vided. That does not mean that the information provided on the 
claim is accurate. 

Mr. Shays. Ten percent reviewed, you are saying if the paper- 
work looks good? 

Ms. Thompson. A large part of it is if the paperwork looks good. 
The OIG and the CFO audit has determined that our contractors 
do a pretty good job of making the right determination based on 
the claims that get submitted to the program. On the face of it, ev- 
er 3 dhing looks fine. 

I think there was a comment earlier about, can’t we get ahead 
of these people who are abusing the system? And it is true, when 
we make a change, the people figure out what they need to say and 
do in order to get their claims paid. 

One of the things that we have done is increased the amount of 
medical review and auditing, but, again, it is impossible for us to 
get to a point where we are reviewing the majority of claims. We 
are always going to be reviewing a small majority of claims. 

Mr. Shays. How do you get the bad players out? 

Ms. Thompson. We are trying to do more data analysis to exam- 
ine those providers that look aberrant and launch exploration of 
their billing patterns and to ask for more documentation. That is 
part of what we call focused medical review. We are not an enforce- 
ment agency. 

Mr. Shays. Once you do that, how do you get them out of the 
system? 

Ms. Thompson. One of the things that we have to do is refer 
them over to the Office of Inspector General for an enforcement ac- 
tion. 

Mr. Grob. We are aggressively pursuing that. You have held 
hearings in the past on our ability to pull people out of the pro- 
gram when they are found to have been guilty of crimes against 
the program, and we have made a lot of progress in that regard. 
I can comment on that if you wish. 

Mr. Shays. Yes. 

Mr. Grob. Overall, in the Medicare program in 1996, we had ex- 
cluded 1,400 individuals. In 1997, the number was doubled. It was 
2,719. And so far in 

Mr. Shays. Did you say individuals? 

Mr. Grob. It could be an individual or it could be a company. In 
fact, I will say something about that in-home health. It is a com- 
bination of both. To date, the number of exclusions is already 
2,218, and that is only 7 months into the year. 

Mr. Shays. Out of a universe of 100,000? 

Mr. Grob. There are more providers than I can count. 

Mr. Shays. Is this just home health? 

Mr. Grob. No, overall. In home health, in 1996, there were a 
total of 23 exclusions, 4 of which were home health agencies. So 
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far, in 1998, there have been 57 exclusions by our action, 14 of 
which are home health agencies, and some of the remaining 43 are 
executives or owners or accountants of the agency. So it has the 
same effect, basically, of excluding them from the business. So 
there has been a dramatic increase in that activity. 

Mr. Shays. I think we are scratching the surface. 

Mr. Snowbarger. 

Mr. Snowbarger. Just a quick comment, and it goes to your 
comment, Mr. Chairman. You have agonized about Republican 
principles this morning and how they are getting confused here; 
and I would like to say, I don’t think that it is any shock to you 
or me that I am a little bit to the right of where you are in terms 
of government and its role. I think the mixed feelings that we are 
all getting here come out of the fact that this is not the free market 
at work. The Federal Government created this market and has 
interfered with it significantly as a third party payer. 

I am concerned that when you get third party payers involved, 
the market forces in the situation kind of go out the window. In 
a sense it doesn’t bother me to be more involved in regulating a 
program that we set up than what might be out there in the mar- 
ket as a whole. 

If there was a home health market prior to Medicare being in- 
volved and it had developed at a pace where private suppliers could 
handle the demand, that is one thing. But when you go out there 
and you say, guys, we think home health care is great, here is a 
pile of money, come get it, I think we have an obligation to say, 
wait a minute, only one of you can come and get it, and we need 
to make sure that they are providing the service that we are pay- 
ing for and, ultimately, that the client, the patient, gets the benefit. 
So I don’t see any complication here at all or any conflict at all. 

Mr. Shays. Do you want to talk about Republican principles, Mr. 
Towns? 

Mr. Towns. I was just thinking, based on that, I can be associ- 
ated with that. 

Mr. Snowbarger. My guess is that he thinks that Republican 
principles is an ox 3 nnoron. 

Mr. Shays. I just want to ask, are there any other comments? 

We are truly scratching the surface, but we have a lot of good 
staff that are going to get into this deeper, and we are going to be 
attempting to make some recommendations here. We value your 
testimony, both vocal and written, and we will be able to use that 
in helping us with our report. Thank you. 

Ms. Thompson, we welcome you to HCFA, and one of the com- 
ments that I am going to make to you is that it is refreshing, and 
please don’t lose it the longer you are at HCFA, in terms of saying, 
maybe we should have done this, especially when it is your deci- 
sions that you are evaluating. Because, ultimately, we will do a 
better job when that happens. I found that very refreshing and 
want to encourage it. Thank you very much. 

Mr. Shays. And now if the second panel will come forward: Lynn 
Schubert, president. Surety Association of America; Bill Koniers, 
senior vice president for business development, AMH Health 
Group, Inc., Connecticut; William A. Dombi, vice president for law. 
National Association for Home Care; Jayne F. Quinn, home care co- 
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ordinator, York Hospital Home Care, York, ME; Steve Richard, 
CFO, Sun Home Health Service, Northumberland, PA; and Steve 
Schneider, CEO, VNA of Central New Jersey. Welcome all of you. 

I am going to do it in the order that I called, so it is going to 
be Schubert, Koniers, Dombi, Quinn, Richard and Schneider; and 
I ask you at this time if you would stand and raise your right 
hands, please. 

[Witnesses sworn.] 

Mr. Shays. For the record, all six of the witnesses have re- 
sponded in the affirmative. 

We will let you go over the 5 minutes a little bit. Frankly, I wel- 
come witnesses using some of their time to talk about the questions 
that we asked the previous panel because those are obviously 
things that we are focused in on, and you are probably in some 
cases eager to respond to them since this is your field and your 
area. 

We will start with you, Ms. Schubert. 

STATEMENTS OF LYNN M. SCHUBERT, PRESIDENT, SURETY 
ASSOCIATION OF AMERICA; BILL KONIERS, SENIOR VICE 
PRESIDENT FOR BUSINESS DEVELOPMENT, AMH HEALTH 
GROUP, INC., CONNECTICUT; WILLIAM A. DOMBI, VICE 
PRESIDENT FOR LAW, NATIONAL ASSOCIATION FOR HOME 
CARE; JAYNE F. QUINN, HOME CARE COORDINATOR, YORK 
HOSPITAL HOME CARE, YORK, ME; STEVEN RICHARD, CFO, 
SUN HOME HEALTH SERVICE, NORTHUMBERLAND, PA; AND 
STEVE SCHNEIDER, CEO, VNA OF CENTRAL NEW JERSEY 

Ms. Schubert. Thank you. The Surety Association is a nonprofit 
trade association of companies that write surety bonds. Our 650 
member companies write the overwhelming majority of surety 
bonds written here in the United States and around the world, in- 
cluding bonds that protect the Federal Government such as Cus- 
toms bonds or contract bonds that are written for Federal construc- 
tion projects. In that instance, the Federal Government is the per- 
son that is protected or the party that is protected, what we call 
the obligee on the bond. On a bond that has the Federal Govern- 
ment as the obligee, we think one of the major benefits is that it 
protects taxpayer dollars. 

From the beginning, the Surety Association has supported the ef- 
forts of Congress and the Health Care Financing Administration to 
combat fraud in the Medicare and Medicaid systems. We were 
pleased to see Congress again recognize the value of surety bonds 
in the BBA of 1997. We believe that surety bonds are a valuable 
tool. 

And in answer to the chairman’s question to Mr. Grob, there are 
two major things that surety bonds do: First, they provide 
prequalification. They prequalify parties being paid with taxpayer 
dollars to ensure that they will be parties that will properly apply 
those taxpayer dollars; that they will be paid for services that they 
are actually providing. 

The second thing they do is pay claims. If the surety is wrong 
in its prequalification process, which unfortunately does happen in 
the surety industry, the surety guarantees that those moneys will 
not be paid from taxpayers dollars but instead will come out of the 
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surety’s pocket. Those are the two benefits, prequalification and 
then the claims-paying process. 

From the government’s perspective, what the surety guarantees 
is that the principal; in this case, today’s discussion, the HHA, will 
provide the services that they say they will provide, and they will 
only take dollars from the taxpayers for services that are actually 
provided. 

The availability of a bond and the underwriting terms of a bond 
will depend totally on the obligation that is being guaranteed. The 
potential amount of the loss must be balanced with the likelihood 
that there will actually be a loss and that the surety will be called 
upon to perform. 

The Surety Association has worked with HCFA staff beginning 
in the late summer or early fall of 1997 to provide technical assist- 
ance from our experience in the surety industry as they worked to 
implement the BBA surety bond mandate. We explained how sur- 
ety bonds worked, what types of surety bonds there are, what kind 
of provisions normally would be in a surety bond, what type of pro- 
visions normally would adversely effect the marketplace if they 
were included in a surety bond requirement, and we even went so 
far as to provide a sample bond form to HCFA back in October of 
last year, an antifraud bond which I believe we have attached to 
the written testimony. 

In January 1998, a final rule was published, and the type of 
bond that was required under that final rule was what we would 
call a financial guarantee surety bond, a bond that would guaran- 
tee repayment of overpayments, not just repayment of losses to the 
Medicare system caused by fraud or abuse. This financial guaran- 
tee type bond is more difficult to underwrite from a surety’s per- 
spective than a simple antifraud bond. 

Again, you go back to what is the obligation and what has to be 
considered. The potential of loss, as we understand the overpay- 
ment system and the repayment system, is particularly high. Now 
that the IPS has been put in place, it appears from our limited un- 
derstanding of the Medicare system that overpayments are vir- 
tually insured at some point. Certainly they are very commonplace 
in the system. 

So, first, you have to evaluate, are there going to be overpay- 
ments? Second, you have to evaluate, is the HHA going to be able 
to repay those overpajonents in the regular routine process of the 
HCFA system or is there going to be a loss caused by that? If there 
is a loss caused by that, meaning the surety comes in and repays 
those overpayments, the surety then has to evaluate, will the HHA 
be able to repay the surety its losses? 

It is important to understand the primary principle of suretyship, 
and that is: the surety is secondarily liable. In other words, the 
surety guarantees that someone else will perform what he or she 
promises to perform. That person remains liable. What we do as a 
surety is guarantee that that person’s failure does not cause losses 
to the taxpayer. That does not mean that we then don’t go against 
the person who is primarily liable to recover our losses. 

We understand that some HHAs are very uncomfortable with the 
underwriting criteria for the financial guarantee bond. Again, it is 
a continuum. If you have a bond with a lesser obligation, you are 
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going to find it easier to obtain and you are going to find the un- 
derwriting criteria a little less strict. If you have a bond with a 
stronger obligation such as financial guarantee, you are going to 
find it less available and with stronger underwriting criteria. 

What we found most interesting is that bonds have been avail- 
able under the financial guarantee regulation. We don’t know if 
they would be more available under an antifraud regulation, al- 
though our members tell us that would be true. And the HHAs who 
we have spoken with tell us they would be more comfortable mak- 
ing a guarantee back to the surety that they will stand behind 
their promise if they are promising their own integrity and honesty 
versus compliance with the payment system which is currently in 
place with HCFA. 

Mr. Shays. Thank you. 

[The prepared statement of Ms. Schubert follows:] 
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Medicare Home Health Agencies: 

Still No Surety Against Fraud and Abuse 

Statement of 

The Surety Association of America 
to the 

United States House of Representatives 
Committee on Government Reform and Oversight 

Subcommittee on Human Resources 

July 22, 1998 


The Surety Association of America (“SAA") is a voluntary, non-profit 
unincorporated association of companies engaged in the business of suretyship. 
It presently has approximately six hundred-fifty member companies, which 
collectively underwrite the ovenwhelming majority of surety bonds written in the 
United States. 

We would like to thank the House Committee on Government Reform and 
Oversight Subcommittee on Human Resources for addressing the important 
issue of the new surety bond requirement mandated for certain providers of 
Medicare and Medicaid services by the Balanced Budget Act of 1997 (“BBA”), 
As clearly indicated by the title of this hearing, although the BBA required surety 
bonds to be effective January 1, 1998, there currently is no date by which these 
bonds must be filed, and no way for sureties or home health agencies (“HHAs’’) 
to know what regulations ultimately will govern the bonds. This has resulted in 
the situation described in the title, “still no surety against fraud and abuse," 

From the beginning, the SAA has supported the efforts of Congress and 
The Health Care Financing Administration (“HCFA”) to combat fraud, waste and 
abuse in the Medicare and Medicaid systems. In fact, staff from the SAA met with 
the sponsors of the surety bond requirement in the BBA to assist them in this 
endeavor. We were delighted to see Congress once again recognize surety 
bonds as a prequalification mechanism for entities being paid with tax dollars. 
WeTelt at the time and continue to believe that a surety bond is an excellent tool 
to assist in the fight against fraud in the Medicare and Medicaid systems. 

Once the BBA surety bond mandate was enacted, staff members from the 
SAA began extensive discussions with staff from HCFA to attempt to provide 
technical assistance to them as they wrote regulations to implement the directive 
of Congress, These discussions involved the concept of regulations both for 
HHAs and for suppliers of durable medical equipment (“DMEs”). Our assistance 
was offered due to our expertise in the field of surety bonds. While none of our 
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staff had had much previous experience with the Medicare or Medicaid 
programs, bonds for this type of an obligation were not unique. We believed at 
that time that we could assist HCFA as they drafted bond regulations that both 
furthered the intent of Congress and provided a viable market for the bonds. 

These discussions first took place by phone and mail while the SAA still 
was located In New Jersey. At that time we were attempting to provide HCFA 
with technical assistance to draft a bond form which would provide the coverage 
and terms on which they were insistent. As we moved to Washington in the fall of 
1997, we met personally with HCFA staff to further present our positions as to 
what actually should be covered by the bond and how it normally would be 
written in the marketplace. 

Attached are copies of two letters, the first from the SAA and the American 
Insurance Association ("AIA") discussing our visit with HCFA staff in late 
September. The second is a follow-up letter sending a proposed bond form 
drafted by SAA to HCFA. This bond form contained an obligation that the surety 
would guaranty HCFA against loss caused by the fraud of an HHA or its officers, 
directors, stockholders or employees. This type of anti-fraud bond is common, 
and the undenA/riting is fairly simple. 

At some time after this October 31, 1998, letter to HCFA, HCFA 
determined that the surety bond mandated by Congress should be crafted not 
just to protect against fraud, but to protect the Medicare and Medicaid Trust Fund 
against loss caused by overpayments to providers. This essentially is a type of 
surety bond called a financial guarantee bond. Through discussions with HCFA 
staff, it soon became clear that HCFA would not accept our proposal of an 
antifraud bond, but would insist on a financial guarantee bond. We again worked 
with HCFA staff, advising them as to the way the surety bond industry worked in 
an attempt to assist them in drafting regulations to make such a bond 
requirement as reasonable as possible. At some point shortly after the October 
31®* letter HCFA staff told us that they no longer could talk with us about the 
regulation drafting process. 

On January 5, 1998, HCFA published regulations requiring the 
submission of a surety bond by February 27, 1998. The bond required was the 
overpayment, financial guarantee bond, and the regulations contained a number 
of provisions that made underwriting the bond extremely difficult. 

This was unfortunate for sureties, HHAs, HCFA and Congress. When the 
BBA mandating this new surety bond requirement first was enacted, many surety 
companies geared up to enter this new market. When the January regulations 
were published, however, the regulations contained many problems which forced 
companies to reverse their decisions. 
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Through significant discussions between the surety industry and HCFA, 
HCFA determined that certain technical corrections to the regulations would 
assist in making this bond more available, while still preserving the protections 
HCFA desired, i.e., a bond to secure overpayments. A notice of intent to make 
those changes was published in March, and the actual changes were made in 
June. It appears that the drafters of the HHA regulations did not anticipate the 
effect of a financial guarantee-type surety bond on the interest of sureties to write 
the bonds and the requirements which would be imposed on HHAs to obtain the 
bonds by those sureties that remained in the market. 

It is our understanding that very few bonds were written for HHAs prior to 
the publication of the March notice of intent, despite the original deadline for 
submitting bonds of February 27, 1998. Between March and the publication of 
the June 1®* technical corrections, many surety companies individually 
determined that, based on the regulatory changes enumerated in the March 
notice of intent, they would be able to be a viable market for these bonds after all. 
Companies established entire departments devoted to this new product and 
marketed it aggressively. As the date by which bonds were required to be filed 
approached, more and more HHAs obtained bonds. It is our understanding that 
by June 11, 1998, forty-one percent of all HHAs required to get bonds had filed 
them with a fiscal intermediary. Prior to publication of the June technical 
corrections, thirty-three percent already had obtained bonds. According to a 
listing produced by the fiscal intermediaries, approximately sixty-five separate 
surety companies have written bonds for HHAs under the existing regulations. 

It is impossible to estimate how many applications for bonds have been 
submitted, and how many rejected. We have been told that some HHAs have not 
submitted applications since the date for filing the bonds continued to be 
postponed. Further, we have been told that some have not submitted 
applications because of a belief that Congress will change its mind and eliminate 
the surety bond requirement. We do know that some HHAs have chosen not to 
purchase a bond because they are not willing to comply with the requirements of 
the surety offering the bond. Certainly there are HHAs who cannot obtain a bond 
because they do not have the necessary financial capacity, either in the business 
or personally. 

Two things particularly have affected the availability of these bonds for 
small HHAs: the type of obligation, i.e., financial guarantee; and the requirement 
that the bond be in an amount of not less than $50,000 each for both Medicare 
obligations and Medicaid obligations. These two factors may have combined to 
make the implementation of the bond requirement problematic for some small 
businesses. However, that is very difficult to determine at this point. 

It is our belief that if the date to provide bonds had not been postponed 
indefinitely, a significant percentage of the HHAs required to have bonds would 
have filed them by the July 31 deadline. Surety companies were writing these 
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bonds as defined by the June regulations, and many companies are willing to 
continue writing these bonds, both for large and small HHAs. However, these 
bonds would be underwritten as a financial guarantee ensuring the repayment of 
overpayments, pursuant to the HCFA regulations. 

It is our understanding that many HHAs are uncomfortable with signing the 
personal indemnity agreement often required to obtain an overpayment bond. 
This is not because they have doubt in their own honesty or intent to comply with 
the requirements of HCFA, but rather because they are concerned that under the 
interim payment system overpayments are virtually ensured, and they may not 
know in time to be able to pay them back. Since these HHA owners currently are 
not personally liable to HCFA for these overpayments, they do not want to take 
on that obligation to a surety company. However, due to the nature of suretyship, 
personal indemnity is a very common underwriting tool. 

Under a surety bond, the principal, in this case the HHA, remains primarily 
liable for the obligation; while the surety is secondarily liable. Thus, while the 
surety pays the obligee (HCFA or the state Medicaid agency) its losses, it is 
entitled to recover those losses from the HHA. This is not unique to this bond 
requirement. In all cases of suretyship, both statutory and common law, the 
principal (the party promising to perform an obligation) is primarily liable for its 
promise. A surety merely guarantees that the obligee (a third party contracting 
for that promise) will receive what is promised, or an agreed upon sum of money. 
Once the principal fails in its promise and the surety performs, the surety is 
entitled to indemnity from the principal for losses caused by the principal's failure 
to perform. 

The best known surety bond is a contract surety bond, or a bond to 
guarantee construction of a building or other construction project. Under these 
bonds, a surety guarantees that the principal (the contractor) will build the 
building and pay the people who work on the project. If the principal defaults in 
this obligation, the surety either completes the work and pays the laborers, or 
pays an agreed upon sum of money to the obligee (the owner of the construction 
project). Under common law and under a contract signed by the principal (the 
general indemnity agreement), the principal then is liable to pay that money back 
to the surety. Due to this guarantee of the contractor’s promise, an owner can be 
comfortable awarding work to a contractor based on a low bid, regardless of the 
contractor's financial situation. The owner knows that the surety stands behind 
the principal. The surety bears the risk of loss if its underwriting analysis is 
erroneous. 

Therefore, sureties prequalify principals on many bases, including ability 
to perform the promise, likelihood of performance, and ability to repay the surety 
any losses incurred due to the principal’s failure to perform. The first two are 
based on the obligation; what the surety is guaranteeing, and the third is based 
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on the financial strength of the principal or someone willing to stand in for the 
principal in the event of a default. 

Turning back to the HHA bond situation, the obligation being guaranteed 
is the likelihood of overpayments by HCFA or a state Medicaid agency and the 
ability of the HHA to pay them back. The ability to repay the surety if the surety 
makes payment on behalf of the HHA remains the third basis of analysis. 

When this new bond requirement was enacted, sureties began to 
investigate how Medicare and Medicaid systems operated. As sureties learned 
more and more about the HHA reimbursement system, it became clear that 
overpayments are commonplace. As they learned more about the new interim 
payment system, overpayments appeared to be almost ensured. Thus, the surety 
first must consider whether or not an HHA will be able to repay those 
overpayments to HCFA, and if not, after the surety makes payment, whether or 
not it will be able to repay the surety. 

Since many of these HHAs provide only services reimbursed by Medicare 
or Medicaid, and the HHA is not entitled to make a profit on those services, the 
HHA itself often does not have the capital to repay the surety. In cases like this 
in all areas of suretyship, for all types of surety bonds, a surety often will ask for 
the personal indemnity of the owner of the business or perhaps the posting of 
collateral. 

It is imperative to understand that these two underwriting tools are part 
and parcel of the surety industry and often are the only tools that will allow 
certain bond applicants to obtain the bonds which it needs to stay in business. 
Sureties often require and rely on personal indemnity in order to issue a bond. 
For some other bond applicants, collateralization is the only tool that permits a 
surety to issue the necessary bond. Elimination of these two underwriting tools 
would interfere with the traditional underwriting process and dramatically reduce 
the availability of bonds. 

We have been told by representatives of HHAs that many HHA owners 
would not have the same reluctance to sign a personal indemnity agreement or 
post collateral if they were guaranteeing their own honesty and compliance with 
licensing requirements rather than the return of overpayments under the HCFA 
system. 

This situation clearly needs to be addressed as expeditiously as possible. 
A different type of bond obligation, in other words, a bond that guaranteed 
against the dishonesty or fraud of the HHA, and an allowance that the HHA 
provide one bond only to cover both Medicare and Medicaid payments, should 
allow many HHAs a much better opportunity to provide the bond on terms with 
which they would be more comfortable. 
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It is our understanding that the date by which bonds must be furnished to 
HCFA by HHAs has been postponed yet again, and that the Senate Committee 
on Finance plans to request the General Accounting Office (“GAO") to conduct a 
study on surety bonds and HHAs. While we are heartened by the intent to 
include GAO in this issue, we do have some concern about bonds which already 
have been written for and purchased by providers. Although the existing rules 
allow surety bonds to be canceled, it is unclear what liability the surety will have 
on any canceled bonds for the time during which they were in effect. Only if the 
obligee on the bond, HCFA or the state Medicaid agency, provides a full release 
of the bond can the surety be sure that no claim might be made on that bond. If 
the bond were released, then any question of a prorated return of premium or 
release of collateral would be governed by applicable state law. This issue must 
be addressed as soon as possible. 

It is our understanding that the discussions in Congress surrounding the 
proposal of the surety bond requirement in the BBA centered on an existing 
similar requirement by the State of Florida Agency for Health Care Administration 
(“Florida Agency”). As implemented, that requirement assisted Florida in 
weeding out many fraudulent providers. It is important to note that the 
implementation of that requirement in the field was not identical to the written 
requirement. As successfully implemented, the requirement was as follows: 

1 . The bond required was essentially a faithful performance bond. 
As implemented, the Florida Agency never used this bond to 
guaranty repayment of overpayments. Rather, it was used to 
guaranty against fraud or dishonesty of the provider. 

2. The bond was required for all providers. 

3. The bond was required to be continuous and was required until 
the Medicaid provider agreement expired. 

4 . The bond amount was $50,000, and it clarified that the 
aggregate liability of the surety was $50,000. 

A similar requirement could be created for the federal bond mandate. We 
would be delighted to work with Congress and HCFA in crafting a similar bond 
requirement to address the intent of Congress to use surety bonds in the fight 
against fraud in the Medicare and Medicaid systems. 

Again, we applaud you for your efforts in examining why the surety bond 
mandate of the BBA still has not been implemented, and we stand ready to assist 
Congress and HCFA in moving this forward. We would be very pleased to 
discuss further these issues with you. 
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The Surety Association of America 

1101 CONNECTICUT AVENUE. NW. SUITE SOO. WASHINCTON. BC 10036 TE- ISOOI A43-06fl0 - fAX. i20Jl J63-0606 
6wtMC HfrfwiiiiMiaitf tiy wg 

LYNN M. SCHUBERT 


October 9, 1997 



BainmottMD 21244-1840 



Fim, we m writing to think you Bar the oppcn nni ty to meet with yon on September 30. 
1997, It iteHeilth Cite FimndngAdnnntsiiiiiaa^lCFA). Yon were ihoaghtfal to 
provide aeh a my of pgridp inti in onr diaiogne on the Medicve snrecy bond 
tegnlirioni 

Second, you reqnested bond provisions that notinilly would be fiiund in license and 
permit bonds, which the .Medicare surety bond will resemble. You also requested 
provisions that typically would not be found in snch a bond. Inresponie, weiie 
providing the in&nnition below. U is our uadetstanding that the HCFA regulators do not 
intend to ptomulgiie a bond form, but rather that they will include bond specifications in 
the regulations, allowing each company to develop its own bond foim in conibnnance 
with the regulations. 

Incotporitiaa of traditional bond ptovisioes will help asanie the faigb degree of 
pteqtialifieiiion that HCFA seeks. Accordiagty, we have listed below the traditional 
bond proviaions that you should consider i uianpuiarin g imo the regulatory spedfications: 

1. Aggregan UabUlty daitae. 

A typical aggregate liability clause uses this language; “Tlie aggregate liability of the 
surety for any and ail bteachea of the conditions of the bond shall in no evem be more 
than the perml snm of the bond.'' 

2. Cottrinaoss bond. 

A coniinnona bond would reduce p a p e rw o rk and ad iuiuis tr ati veovcrsigfat for tbe surety 
andforHCFA. Thus, once the term ofihe bond has expired, the bond would eotttinoe to 
run until cancelled either by tbe surety or by the provider. However, this coufd be 
nusintetpteted to provide for cumulative liability. See below. 
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3. Cancellation clantc. 

The surety should have the option to eanee) a bond, giving sixty days’ written notice to 
HCFA and the piovider. 

4. Statute of limltatioiu. 

The right to bting a claim or snit againat the smety 'ihottld expne one year after 
ranrelUrinn nr Such langoafe tmgfat ptOVide as follows: *140 action, Sttit OT 

proceeding «t'*tt be ****"w"^w<^ —y ^ t «ii w n» the ia mtimwt 

and service ofproceaaia made upon the principal ad aniety within one year Ibllowing ' 
the effective date of tetmtnation of thia bond, or wMrin one year fbllowi^ the 
tetmination of the Medicate provider agreement, whichever occats first'* 

5. HCFA as sole obligee. 

The bond moat run only to HCFA and not to third patliea. 

6. Sliding scale for bond atnonnl 

HCFA should establish a tiered approach to bonds, based on providers’ annual billings, 
with a tnirnmimi of S30.000. 


The following provisioas typically an not found in surety bonds snch as the Medicate 
surety bond: 

• No forfeitare danse. 

Surety bonds typically ate conditionai inannmenta in which the surety’s liability is 
conditioned on the oc cu ti e nce of one or more specified events. Theiefiwe, fbrfeitoie 
clauses are in a p p ro pr iate. 

• No enmniattve liability. 

The penal sum of the bond must remain the same for each yev nd not cumulate ftom 
yeartoycar. Any provision to cumulate liability would be prohibiiive to snteties’ 
emeting this new maricet. 

• No attorneys’ fees provision. 

Each patty to a suit should bear the cost of its own atioroeys’ fees. 



66 


We hope ih*t this infoimahon is helpiiil as you connmie your promulgaaon process. 
Please do not hesitate to call us i f we can be of assistance. We would be very pleased to 

meet with you again. 

Sincerely, 


Martha Haaby 
Vice President 

Public Afflits and Govcnnnent Relations 
Surety Assodahon of America 
( 202 ) 463-0600. eta. 63T 


Hard Copy to Follow 



Martha L.Fetidns 
Rdelity and Surety Counsel 
American Insurance Association 
(202) 828-7170 
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The Surety Association of Amenca 


nOI CONNECTICUT AV04Ue NW. SUITE 80Q. WASHINGTON. OC 20036 TB. 1202) 463-0600 - ^AX: (202)463-0606 


waoaw N«w».iumy.wo 

E'mtti: iiifanitimiSNtfwy-on 


UTNN M. SCHUBBn' 


Oetober31. 1997 



Bataman^Mp 21244-1840 
Dor 


I sxn wiitxnc ^ bllow up on ourpiusne cosvcRiiioD ftwwt sppropriste 

IscgDige to snplify eertam dements of the Medkan smcty boaidsagsestedfay The 
Surety Assodtaon of America (SAA). 


ConriBBons bo&d iBcorpontfBg a a conthmous bond would 

reduce paperwork and admitiisiiari^ ovetsigfat fisr HCFA and fisr the surety. Under su ch 
a contznuous bond, a p neriiitmi ja i Jia t g uri fijp emh yen; the bond MMirin n ^t to 

nm unnl rancefled either by the surety or by the provider, exmple: 

**The term of this Bond shall commence upon the delivery of a fiiUy 

origmal of the Bond to HCFA and shall tenxunate on the eariiess of the 

fbllowmg: 

(a) sixty days following the receipt by HCFA ofwrittcnxHmce&Din the 
Surety that it is canc e ling the Bond, except that cancellation for noD> 
payment of any premium due for this Bo^ or fin any renewal or 
extension thereof shall be eHecctve immediately upun HCFA’s receipt of 
die written notice; 

(b) immediately upon die fumidiing by Principal and acceptance by HCFA of 
aieplacemm Bond; 

(c) immediately upon Prmcipai to be an approved Medicate provider; 

or 

(d) immediately upon HCFA leamxxxg Principal or any of its officers, 

directors, scocldiolden or employees comiinited a dishonest or 
fiaudnlent act in «*""***riTm wi^ any federal or state government co n tract 
including, but not limited to, any l onir ir T for Medicare or other health 
care services or equipment.’* 
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HCFA u sole obiicee. Hie bond must nm to HC7A md not to ttasd pnties. For 
eximple: 

“HCFA is the sole Obligee of tfaif Bond, md no iction miy.be brought on it by or 
for the use or benefit of Kty other penon or cDthy.'* 


I am enclosing 1 simple bond finm in reply to your qnesttoa regndiog how a fonnal 
Medicare bond finm miglit look. OnrGenenlCbnniei.Edi>iidGil]agfaer,andIwould 
be happy to meet you in BiUimore to iddreaidireefiyaiywMiriniiiltechiricil questions 

you might have. 

Hook forward to hening fiom you. I hive a direct phone nnmber that will get you to me 
without intennediiiiei: (202) 778-3637. 


Sincerely^ 



^utthi Hamby 
VicePiesidem 

Public AfiGuts and Government Relationa 
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MEDICARF ANTI-FRAUD BONp 


KNOW ALL MEN BY THESE PRESENTS: subject to the terms, 

conditians ind linntstions of tfais Bond, ss Pnnr i pai, and 

. as SuieQr, are helH »nH finnly imtn the United Slates of 
Amenca, Health Care F in a ncing Adtnhnsaation (heieinafier *HCFA')> as Obligee, 
in the Penal Sum of Dollaii f S ^ fi>r the payment of winch 

Principal and-'Siirety bind themselves, »hg?r heirs, executors, administrators and 
assigns, joindy and sevenOy, by these presents. 

WHEREAS, Principal desires to act as a provider of Medicare services or 

w pi i pmiint- «nH 

WHEREAS, die Secretary of the Departznem of Health Human Services 
(hereinafter, die ^Secretary*), pursuant to tte Medicare Anti-fiaud Amendments of 
1997 or other applicable laws or Regulations, requires diat Principal provide a Surety 
Bond. 


NOW THEREFORE, the condition of tlii!i Bond is that the Principal «hall re- 
pay to HCFA any and all ammmt» vidii^ Principal obtained through fiaudulent or 
dishonest acts as a medicare provider, melurfing fiaudulent or dishonest acts 
committed by Principal’s officers, directors, stockholders and employees, sulqect, 
however, to die Mowing: 

1. That said fiaudulent or dishonest acts must have been committed during the 
term of dns Bond and discovered during the te rm of dns Bond or widnn one year 
thereafter. 

2. That the teiiu of dns Bond «h»ii commence upon the delivery of a fully 
executed original of the Bond to HCFA and «h«ll iw oa the earliest of the 
Mowing: 

(a) sixty days Mowing the receipt by HCFA of written notice fiom the 
Surety that it is ”"»’*iing die Bond except cancellation for non- 
payment of any premium fin this Bond or for any renewal or 
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extension thereof shall be effective immediately upon HCFA’s receipt 
of the written notice; 

(b) immediately upon the fumishing by Principal and acceptance by 
HCFA of a replacement Bond; 

(c) immediately upon Principal ceasing to be an approved Medicare 
provider, or 

(d) immediately upon HCFA learning diat Principal or any of its 
officers, directors, stocldioldets ot employees has committed a dishonest 
or fraudulent act in connecfron with any federal or state government 
contract including, but not limited to, any contract for Medicare or other 
health care services or equipment 

3. The total aggregate maximum liability offlte Surety is the Penal Sum 
stated above without regard to die number of claims, the number of dishonest 
or fraudulent acts, the number of officers, directots, stockholders or employees 
involved, or the number of years dtis Bond may have been in effect 

4. HCFA is the sole Obligee of this Bond, and no action may be brought on it 
by or for die use or benefit of any odier person or entity. 

5. No action may be brought on this Bond more than two (2) years after 
termination of the Bond pursuant to par^raph 2 above. 

In wimess whereof we have set our hands and seals on this day of 

^ 1997. 


Principal: 
By: 


Surety: 
By: 
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Mr. Shays. Mr. Koniers. 

Let me just say, because Mr. Pappas has to leave, we are going 
to make Mr. Schneider fourth and work in. So, Ms. Quinn, you are 
going to be sixth. I always favor the last person, Ms. Quinn. 

Mr. Koniers. Mr. Chairman, before I officially begin presenting 
my summarized testimony, I request that the written testimony 
submitted yesterday for NAMES appears in the record as submit- 
ted and read. Thank you. 

Mr. Shays. You are welcome. 

Mr. Koniers. Mr. Chairman and members of the Human Re- 
sources Subcommittee, on behalf of the National Association for 
Medical Equipment Services and our thousand-plus members, I ap- 
preciate this opportunity to testify today. 

Mr. Shays. That sounds very congressional the way that you did 
that. Do you have any ambition for congressional office? 

Mr. Koniers. I would like to talk to you about that later. 

Mr. Shays. In Connecticut, you are not allowed. Let us go to the 
next speaker, Mr. Dombi. 

Mr. Koniers. I do want to make a distinction for the committee 
that the home medical equipment industry is a little different from 
nursing. We represent the other half of home care in that our serv- 
ices are equipment related. 

Again, I am the senior vice president of business development for 
AMH Health Group in Stratford, CT, and very proud to be a 
NAMES member. 

The AMH Health Group is the parent of three established busi- 
nesses with real, physical addresses with a history of serving Con- 
necticut’s residents for an aggregate of 83 years. The businesses 
are Genox Homecare, Collins I.V. Care and Collins Pharmacy. Our 
three sites have 110 employees including respiratory therapists, 
pharmacists, registered nurses certified in human infusion and 
HME technicians. We serve over 3,000 patients Statewide 24 hours 
a day, 7 days a week. Our home care businesses are JCAHO ac- 
credited, and Collins I.V. Care has received the highest JCAHO ac- 
creditation with commendation. 

Mr. Chairman, I invite you to visit our company to see how we 
serve the great constituents of Connecticut every day. 

NAMES was supportive of the surety bond provision found in 
Section 4312 of the Balanced Budget Act. By way of background, 
NAMES endorsed a $50,000 surety bond requirement for new pro- 
viders and onsite inspections to weed out the bad apples in the in- 
dustry. Providers with an established track record in Medicare pro- 
grams and providers that were licensed by a State or accredited by 
a nationally recognized accrediting body would have been exempt 
from the bonding requirement under our NAMES proposal. 

As you know, the idea for a surety bond for HME was originally 
tried in Florida in an attempt to curtail home health care fraud in 
the Medicare program. NAMES was very much involved in 1995 in 
working with officials of the Florida Medicaid program to identify 
fraud and abuse in the HME services industry, especially on what 
to look for in identifying a legitimate HME provider. Both the State 
of Florida and the HME services industry found the surety bond 
requirement to be reasonable and an effective tool in combatting 
fraud and abuse. 
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Mr. Chairman, the principal benefit of surety bonds is to discour- 
age unethical and unscrupulous individuals from entering a par- 
ticular line of business, whether HME or home construction. Unfor- 
tunately, it appears from the outside that the HCFA officials who 
were charged with implementing the surety bond requirement 
failed to reco^ize that, while surety bonds may be effective at pre- 
venting fraud, they are not appropriate for addressing overpayment 
concerns. 

Because HCFA tried to accomplish too much with its surety bond 
proposal for home health and HME, the agency ran into a buzz saw 
of opposition from the affected industries and bipartisan Members 
of Congress. As we recently saw, HCFA has withdrawn its surety 
bond proposal for home health agencies and in conversations with 
the HCFA staff we have been led to believe that the HME final 
rule may be delayed while HCFA and the GAO study this issue 
further. 

As we said in our comments on the proposed rules, NAMES con- 
tinues to believe that a $50,000 surety bond requirement is reason- 
able to enter the Medicare program. However, increasing that re- 
quirement to 15 percent of a company’s Medicare business up to $3 
million went far beyond the congressional intent. More impor- 
tantly, HCFA took a surety bond requirement that would have im- 
posed a reasonable cost on the HME services provider and multi- 
plied that cost to a level that was prohibitive. 

In addition, by failing to exercise the authority Congress gave 
HCFA to waive the surety bond requirement for providers that met 
comparable surety bond requirements imposed by a State, the pro- 
vision became even more onerous and costly. As a result, HME pro- 
viders that also participate in State Medicaid programs would also 
be required to purchase two surety bonds. 

We believe that there are several steps HCFA can take in both 
the short and long term to address our mutual concerns about 
fraud and abuse in the Medicare program. 

One, require all HME providers to obtain a surety bond of 
$50,000 in order to enroll or reenroll in the Medicare program. Pro- 
viders that are certified or licensed would be exempt. 

Two, permit a waiver of the Federal surety bond requirement in 
States where a comparable State surety bond requirement for HME 
exists. In other words, require providers to obtain only one bond. 

Three, require participation in an HME certification program in 
order to enroll in the Medicare program. Providers that are origi- 
nally certified would be exempt from the surety bond requirement. 

While we believe that the bulk of fraud and abuse in our services 
industry is being committed by a small number of suppliers, 
NAMES has been and remains committed to working with Con- 
gress and the administration to eliminate all fraud and abuse in 
our industry. The Medicare HME benefit has been ripe for fraud 
because, unlike most other areas of Medicare, the ability to deliver 
HME services has been open to virtually anyone. While the surety 
bond requirement will cause a significant percentage of illegitimate 
HME suppliers to leave the business, and we applaud that fact, it 
alone will not restore confidence in HME suppliers like the AMH 
Health Group. 
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Mr. Chairman, as an industry we have recognized for some time 
that aggressive steps were necessary to clean up this business. 
NAMES leadership, therefore, has endorsed a process of certifi- 
cation for HME suppliers. This is a key point. We have recently 
met with HCFA officials responsible for overseeing this area to 
present our ideas. We are clearly in the early stages of develop- 
ment of these standards, and we hope to work in partnership with 
this agency. 

In addition to the program we are now developing, a large vol- 
untary HME accreditation has been in place for several years 
through national organizations such as JCAHO, and while we can 
encourage adherence to industry-wide standards for our members, 
those efforts will have little overall impact until adherence to these 
standards affects a supplier’s ability to participate in Medicare. 

Mr. Shays. Let me stop you. I have read your last two para- 
graphs. I appreciate it very much. Thank you. 

[The prepared statement of Mr. Koniers follows:] 
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NAMES 


N'jiional Association for 
Medical Oquipmeni Services 

Mr. Chairman, members of the Human Resources Subcommittee. On behalf of the National 
Association for Medical Equipment Services and our 1,000 plus members, I appreciate this 
opportunity to testify today. My name is Bill Koniers. I am the Senior Vice President of 
Business Development at AMHealth Group, Inc. in Stratford, Connecticut, and a NAMES 
member. 

AMHealth Group is the parent of three established businesses servicing Connecticut residents for 
an aggregate of 83 years. These businesses are Genox Homecare, Collins I.V. Care, Inc. and 
Collins Pharmacy. Our three sites have 1 10 employees including respiratory therapists, 
pharmacists, registered nurses certified in home infusion and HME technicians. We serve over 
3,000 patients statewide 24 hours a day, seven days a week. Our home care businesses are 
JCAHO accredited. Our Collins I.V. Care, Inc. has received the highest JCAHO accreditation, 
“With Commendation”. Mr. Chairman, 1 invite you to visit our company to see how we serve 
your constituents every day. 

We have been asked to comment, on behalf of NAMEs on: 
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o our experience with the Health Care Financing Administration’s efforts to implement the 
durable medical equipment surety bond requirements of the Balanced Budget Act of 
1997; 

o the HME services industry's position on surety bonds as a means for controlling waste, 
fraud and abuse; and 

o our recommendations for addressing waste, fraud and abuse. 

NAMES was supportive of the surety bond provision found in Section 43 12 of the Balanced 
Budget Act. By way of background, NAMES endorsed a $50,000 surety bond requirement for 
new providers and on-site inspections to weed out “bad-apples” in the industry. Providers with 
an established track record in the Medicare program and providers that were licensed by a state 
or accredited by a nationally recognized accrediting body would have been exempt from the 
bonding requirement under the NAMES proposal. 

As you know, the idea for a surety bond for HME was originally tried in Florida in an attempt 
to curtail home health fraud in the Medicaid program. NAMES was very much involved in 1995 
in working with officials of the Florida Medicaid program to identify fraud and abuse in the 
HME services industry, especially on what to look for in identifying a legitimate HME provider. 
Both the state of Florida and the HME services industry found the surety bond requirement to be 
a reasonable and effective tool in combating fraud and abuse. 

Mr. Chairman, the principal benefit of surety bonds is to discourage unethical or unscrupulous 
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individuals from entering a particular line of business ~ whether HME or home construction. 

As House Ways and Means Health Subcommittee Ranking Minority Member Pete Stark noted in 
his comments on HCFA’s proposed rule, “The purpose behind my legislation was to stop the 
fly-by-night companies and make sure that precious Medicate dollars go wdiere they belong - - to 
provide health care for our seniors.” NAMES members couldn’t agree more. 

Unfortunately, it appears from the outside, that the HCFA officials who were charged with 
implementing the surety bond requirement failed to recognize that vdiile surety bonds may be 
effective at preventing fraud, they are not appropriate for addressing overpayment concerns. 

Because HCFA tried to accomplish too much with its surety bond proposal for home health and 
HME, the agency ran into a buzz saw of opposition from the affected industries and bipartisan 
Members of Congress. As we recently saw, HCFA has withdrawn its surety bond proposal for 
Home Health Agencies and in conversations with HCFA staff, we have been led to believe that 
the HME final rule may be delayed while HCFA and the GAO study the issue further. 

As we said in our comments on the proposed rule, “NAMES continues to believe that a $50,000 
surety bond is a reasonable requirement to enter the Medicare program.” However, increasing 
that requirement to 1 5% of a company’s Medicare business up to $3,000,000 went far beyond 
Congressional intent. More importantly, HCFA took a surety bond requirement that would have 
imposed a reasonable cost on the HME services provider and multiplied that cost to a level that 
was prohibitive. In additioit, by failing to exercise the authority Congress gave HCFA to waive 
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the surety bond requirement for providers that met comparable surety bond requirements, 
imposed by a state, the provision became even more onerous and costly. As a result, HME 
providers that also participate in state Medicaid programs would be required to obtain two surety 
bonds. 

We believe there are several steps HCFA can take in both the short term and long term to address 
our mutual concerns about fraud and abuse in the Medicare program: 

1 . Require all HME providers to obtain a surety bond of SS0,000 in order to enroll or 
re-emoll in the Medicare program. (Providers that are certified or licensed would 
be exempted from this requirement.) 

2. Permit a waiver of the federal surety bond requirement in states where a 
comparable state surety bond requirement for HME exists. In other words, 
require providers to obtain only one bond for both the Medicare and Medicaid 
programs. 

3. Require participation in an HME certification program in order to enroll in the 
Medicare program. (Providers that are certified would be exempt from the surety 
bond requirement.) 

While we believe the bulk of the fraud and abuse in the HME services industry is being 
committed by a small number of suppliers, NAMES has been and remains committed to 
working with Congress and the Administration to eliminate all fraud and abuse in the HME 
services industry. The Medicare HME benefit has been ripe for fraud because unlike most other 

4 



78 


areas of Medicare, dre ability to deliver HME services has been open to virtually anyone. 

While the surety bond requirement will cause a significant percentage of the illegitimate HME 
suppliers to leave the business - a result that we applaud ~ it alone will not restore confidence in 
HME suppliers. 

Mr. Chairman, NAMES membership and leadership are committed to working with the Health 
Care Financing Administration and the four Durable Medical Equipment Regional Carriers to 
prevent waste, fraud and abuse in the Medicare program. As an industry, we have recognized 
for some time that aggressive steps were necessary to clean up this business. 

NAMES leadership, therefore, has endorsed a process of certification for HME suppliers. We 
have recently met with HCFA officials responsible for overseeing this area to present our ideas. 
We are clearly in the early stages of development of these standards, but we hope to work in 
partnership with the agency. 

In addition to the program we are developing, a large voluntary HME accreditation process has 
been in place for several years through national organizations such as the Joint Commission on 
Accreditation of Healthcare Organizations (JCAHO). And while we can encourage adherence to 
industry-wide standards for our members, these efforts will have little overall impact until 
adherence to these standards affects a supplier’s ability to participate in Medicare. 

We are already seeing the private sector adopt HME accreditation standards as a condition of 
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doing business and this is having the desired effect. But in Medicare, HME suppliers that subject 
themselves to rigorous oversight and inspection ace treated no differently than those companies 
that fail to adhere to these standards. Unless HME suppliers see that the government values 
adherence to these standards, our concern is that over time, fewer and fewer companies will 
agree to comply. 

We have met with your Subcorrunittee’s staff to outline some of our ideas and would like to 
continue working with them as this process continues. At some point, we may ask for some 
prodding from Congress. However, we are comfortable working with HCFA to adopt 
reasonable standards for the HME services industry. We look forward to working with your 
office and I would be happy to answer any questions you may have. 
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Mr. Shays. Mr. Dombi. 

Mr. Dombi. Thank you for the opportunity and support that this 
committee has given to the very difficult efforts to address fraud 
and abuse in health care, and in particular I thank Mr. Pappas for 
his support on the IPS issue of trying to deal with the difficult bal- 
ance of efficient program management while retaining access to 
care. 

Mr. Shays. You are not from New Jersey and you want to thank 
the gentleman? 

Mr. Dombi. No. In that respect, I am a Connecticut native, a 
graduate of the University of Connecticut, undergraduate and law 
school, a diehard UConn Husky fan. 

Mr. Shays. Say no more. You have 10 minutes. 

Mr. Dombi. And I drove through New Jersey on my way to 
Washington. 

Mr. Pappas. Right through my district. 

Mr. Shays. Start his clock over. I interrupted him. 

Mr. Dombi. Thank you for that. 

We heard Mr. Grob speak in terms of the various percentages of 
waste, fraud and abuse in home health care. We don’t care whether 
it is 40 percent or 5 percent. Zero tolerance is the standard. 

The major problem that came to home care was its massive over- 
night growth, both in terms of the numbers of providers, the utili- 
zation of services, the selection of patients, the marketing tech- 
niques and everything else. The only right value that works with 
home care when dealing with Medicare and Medicaid is the value 
of caring. If someone comes into the Medicare program with a 
value different than that, they are sadly mistaken as to where they 
will end up. If they intend to commit fraud, it is a victimization of 
all of those good providers as well as the Medicare program, its pa- 
tients and the American people at large. 

Is a surety bond the solution to that? Unfortunately, we believe 
it is an inadequate solution. It does not address the character of 
the people who come into the program, and even more importantly 
perhaps, it doesn’t address their competency. We have long advo- 
cated for very strong admission standards into the Medicare pro- 
gram, and as Ms. Thompson indicated, there have been changes 
along that direction but the changes to date are still inadequate. 

It is important that a home health agency demonstrate its capac- 
ity to deliver quality of care. We believe that it is also important 
that they demonstrate their ability to financially manage the orga- 
nization, to make a determination between covered and non-cov- 
ered services, and to ensure compliance with the myriad of rules 
and regulations that govern the Medicare program. 

Caring has to drive the home health agency because, with the 
Byzantine nature of the Medicare structure, it is the only way that 
you can retain your sanity. It is because you see what is important 
at the end of that effort. 

The surety bond itself was intended as a device to keep out the 
fraudulent and abusive providers of servicers. It can be strength- 
ened to accomplish that end, but as a device to deal with overpay- 
ments, with the nature of the bond generally requiring personal 
guarantees of that obligee, we are looking at something which can- 
not work. 
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If I am a home health agency, I cannot guarantee not only that 
my employees do not fail to comply with the rules but, more impor- 
tantly, that HCFA doesn’t change those rules retroactively, that 
HCFA doesn’t reinterpret those rules retroactively, and even third 
parties beyond that. 

An illustration of that is out of the State of Florida. A home care 
agency was subjected to a demand of half a million recoupment for 
claims that were not properly certified by a physician. A require- 
ment of Medicare coverage is proper certification. This agency 
brought the claims to the physician’s office. The certification state- 
ment was signed by somebody identifying himself as the physician, 
dated appropriately as well. Only months later the agency finds out 
that it wasn’t the physician who signed it but the office manager 
trying to shortcut for that doctor all of the time necessary to com- 
plete that paperwork. No repercussions to the physician, all victim- 
ization being the home health agency. They were forced into the 
position of paying back nearly a half million dollars for services 
they delivered. 

So overpayments are not necessarily just the fault of the home 
health agency, but they are the fault of others who they cannot 
control, and you can’t insure against that. I am not going to stake 
my child’s education fund, my home that I keep my family in, my 
livelihood on the actions of people that I can’t role control. My own 
I can. 

Years ago, I was an altar boy. I found out what values can bring 
where we had to find our way into this clique of altar boys only 
by shoplifting on Friday afternoon. If that is the sense of value 
within altar boys, I am scared for the rest of the country. At that 
point, I chose not to shoplift. I chose to go to law school instead. 

We would recommend that the bond requirement be revisited 
and, as stated by previous witnesses, be limited to true fraud and 
abuse, that it be set at a $50,000 maximum and that agencies be 
evaluated as to whether or not they are in good standing so as to 
then waive the bond requirement for those agencies. 

It was somewhat disconcerting to hear Ms. Thompson indicate in 
retrospect that they wished they had gone through the rulemaking 
procedures under the Administrative Procedures Act and the Regu- 
latory Flexibility Act. We see nothing in their promise to revise 
these regulations which indicate an intended compliance with those 
rules in the next revision. We do not want to have to revisit this 
problem again. That would be another one of our recommendations. 

Mr. Shays. We will followup on that. 

Mr. Dombi. Finally, we would encourage the committee to work 
with us and others to continue to strengthen program admission 
and participation requirements, to establish certification programs 
on competency on all elements of program operation, claims and 
coverage and reimbursement and the like. 

We also encourage the establishment of appropriate standards 
for operation for the government agency and its agents as well. The 
appeal reversal rate is outstanding. Eighty percent of all claims re- 
viewed by an ALJ are reversed. That is an error rate well beyond 
allowability. 

Finally, we think that it is important that a mandatory compli- 
ance plan be required of home health agencies. The Office of the 
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Inspector General will shortly release its model compliance plan for 
home health agencies similar to that issued for hospitals and lab- 
oratories already. It is voluntary. Our organization supports it be- 
coming mandatory. 

Mr. Shays. Thank you. 

[The prepared statement of Mr. Dombi follows:] 
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Mr. Chairman, 

Thank you for the opportunity for the National Association for Home Care (NAHC) to 
provide testimony on issues related to the Health Care Financing Administration’s 
(HCFA) efforts to implement the home health and durable medical equipment (DME) 
surety bond statutes. 

The National Association for Home Care is the largest national organization representing 
home health care providers, hospices, and home care aide organizations. Among 
NAHC’s nearly 6000-member organizations are every type of home care agency, 
including nonprofit agencies such as the visiting nurse associations, for-profit chains, 
hospital-based agencies and freestanding agencies. 

NAHC is deeply appreciative of the attention the Chairman and Members of the 
subcommittee have shown in efforts to combat fraud and abuse in federal health care 
programs. All parties involved, including the providers of health care services, must 
continually work to preserve the integrity of these programs and to eliminate any and all 
waste. Through a cooperative interchange between government and the private sector, 
crucial programs like Medicare and Medicaid will have a bright future as a means of 
meeting the health care needs of our citizens. The home health care industry has been 
and intends to continue to be in the forefront of these efforts. 

I would also like to take this opportunity to acknowledge several members of the 
Subcommittee who have called for reform of the interim payment system (IPS) that is 
having a devastating impact on home health providers and beneficiaries. Specifically, 
NAHC would like to commend Rep. Mike Pappas (R-NJ) for sponsoring H.R. 3567, the 
“Medicate Home Health Equity Act” which would restore the home health cost limits to 
1 1 2% of the mean and establish a more equitable per-beneficiaiy cap. In addition, 
NAHC would like to thank Reps. Snowbarger, Gilman, Towns, Allen, Lantos, and 
Sanders for cosponsoring IPS reform legislation and taking a stand in support of home 
care providers and the beneficiaries they serve. 

As part of its effort to stem fraud and abuse in health care, Congress set out a mandate in 
the Balanced Budget Act of 1997 (BBA) for Medicare and Medicaid participating home 
health agencies to maintain a surety bond. However, as a result of HCFA’s failure to 
promulgate rational and appropriate regulations to implement the legislation, the 
protection to Medicare and Medicaid that could be secured through the surety bond has 
been delayed. It is our hope that through hearings such as the one being held by the 
Subcommittee, the development and implementations of sensible regulations can be 
advanced. 

Background 

HCFA has long had the authority to institute a bonding requirement for participation of 
home health agencies as Medicare providers of services. As part of the Omnibus 
Reconciliation Act of 1980, authorization was provided to establish bonding or escrow 
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account requirements “as the Secretary finds necessary for the financial security of the 
program.” Over the years, the Secretary did not exercise that authority. With the 
Balanced Budget Act of 1997, the authority was altered from discretionary to mandatory, 
as home health agencies are now required to have a surety bond, at a minimum of 
$50,000, to participate in Medicare and/or Medicaid. 

The surety bond mandate was triggered from a recommendation made by the Health and 
Human Services Inspector General, based on the Florida Medicaid program's experience 
with the surety bond requirement for home health agencies and durable medical 
equipment suppliers. That recommendation was presented out of the growing concern of 
an increase in fraud, waste, and abuse within the Medicare home health benefit. The 
Office of Inspector General (GIG) had engaged in several studies and issued reports 
outlining concerns with the growth in home care expenditures, the utilization level of 
home health services, and incidence of noncompliance with Medicare rules and 
regulations. In addition, the OIG and the Department of Justice had successfully 
prosecuted several home health agencies and their principals for Medicare fraud and 
violations of federal antikickback laws. As home care has grown, the risks of abuses by 
providers of care has also increased. This risk is especially heightened with new entrants 
into home care where the original values of home care may not be shared. 

The purpose of this testimony is to address the issue of whether a surety bond is a 
valuable tool in addressing the problems of waste, fraud, and abuse that have been 
identified in the home health industry. Further, NAHC will address its concerns 
surrounding the published surety bond regulations over the past six months and their 
impact on access to bonds for home care agencies nationwide. This testimony will also 
address the relationship of the surety bond requirement to the earlier moratorium on new 
home health agencies. Finally, this testimony will offer additional antiffaud remedies 
that could successfully contribute to efforts to eliminate fraud and abuse. 

A Surety Bond: Does it Work as an Antifraud Mechanism? 

If properly developed, a surety bond requirement for participation in Medicare and 
Medicaid programs for home health agencies could have some value as a device to curtail 
fraud, waste, and abuse. However, due to the nature of the bond concept, its true value 
would be limited. 

As originally contemplated, the surety bond requirement was intended to prevent 
individuals and organizations that present high risk of abuse from participating in 
Medicare or Medicaid. The expectation was that the bond requirement would act as a 
screening device to insure that only reputable home care organizations secured the 
privilege of participating in Medicare and Medicaid. However, due to the qualifying 
criteria utilized by the bond companies in the evaluation of a surety bond applicant, the 
actual value to the programs in achieving that notable goal is not significant. 

It is possible that a surety bond company may conduct a full background and character 
screening of the applicant. Through that evaluation, an individual with a criminal record 
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or a history of financial and business abuses might be uncovered. More often, the surety 
bond company will screen applicants based primarily on financial criteria, reviewing the 
organization’s profit/loss ratio, cash flow, and net worth. In addition, the surety bond 
company would look to secure its risk through collateral and personal indemnification. 

This financial review and security arrangement may be appropriate for the bond company 
to determine its risk of a financial loss, but it does not necessarily relate to whether the 
applicant creates a risk of fraud and abuse within the Medicare and Medicaid programs. 

It may very well appear that the financial circumstances of an applicant organization are 
risk worthy due to the accumulation of assets and net worth through fraudulent activity. 
This is particularly the case with home health services. Since the Medicare benefit 
operates on cost reimbursement, any profit for a home health agency is either attained 
through alternative revenue sources or dishonesty. A reputable home health organization 
which has not accumulated assets, shows no profit, yet has been fully compliant with 
Medicare program requirements may either not qualify for a bond or, if qualified, be 
required to post unavailable collateral or assume extensive personal indemnification at 
two or three times the face value of the bond. 

While a few surety bond companies might engage in the background screening of the 
principals of a home care organization, it is less likely that the bond companies will 
analyze and evaluate the background of agency management and employees. The 
findings and conclusions of the OIG and the General Accounting Office indicate that 
fraud and abuse in home care is not limited to owners and operators of home health 
agencies. Both the federal programs and the home care organizations have been 
victimized by fraud and abuse perpetrated by staff. Accordingly, the value of the surety 
bond as a tool to prevent this type of abuse is insignificant. 

HCFA Implementation Oversteps Congressional Mandate 

Surety bonds were meant to serve as a deterrent to “fly by night” providers in Medicare 
and Medicaid - to screen out entities that pose a significant risk to the integrity of the 
programs. In its January 5, 1998 initial regulatory promulgation, HCFA significantly 
altered the purpose and concept of surety bonds for home health agencies in stating its 
intent to also use surety bonds to insure against the loss of any program overpayments. 

As such, HCFA implemented the surety bond requirement in a manner which not only 
protected the programs against the financial losses occasioned by fraud and abuse, but 
also to serve as an insurance against any overpayments that could occur through the 
honest human error of a home health agency or the errors of the program administration 
by HCFA and its agents. This approach was taken despite the fact that HCFA, in its 
January S, 1998 regulation promulgation, stated that less than 2/10 of 1% of program 
revenues for home health services result in unrecouped overpayments. Therefore, the 
burden of imposing a bond obligation and its corresponding qualifications or limitations 
oiT access was both unnecessary and excessive. 

The results of HCFA action were immediate. Upon review of the standards set out in the 
January 5 regulation, surety bond companies withdrew from the Medicare market, home 
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health agencies were rejected by bond companies nationwide, and still other home health 
agencies were put in a position where acquisition of a bond was not reasonable or 
rational. Ultimately, HCFA indicated its intention to amend the rule and it withdrew the 
February 27 compliance date. 

On June 1 , 1998, a revised regulation was issued by HCFA that modestly modified the 
January S requirements. Those modifications specifically addressed only concerns raised 
by the surety bond industry: bond company appeal rights, the risk of cumulative liability, 
and the length of time which a bond company held a risk of liability. No real substantive 
changes were made in the bond requirements which would have the effect of increasing 
reasonable access to bonds by reputable home care agencies. 

In the first iteration of the regulatory implementation, NAHC’s analysis concluded that 
about two-thirds of the home health agencies which were required to obtain a bond could 
not effectively or reasonably do so. The amended regulation issued on June 1 improved 
matters only slightly, and in NAHC’s estimation, approximately 60% of home health 
agencies could not effectively or reasonably secure the bond with these revisions. 

With both regulatory standards, the home health agencies that were able to secure a bond 
fell into common categories. These categories were: 

• Hospital based home health agencies 

• Some large chain home health agencies 

• Home health agencies with significant non-Medicare/Medicaid revenue sources 

• Certain not-for-profit long-standing community based visiting nurse associations 

Similarly, home health agencies which had difficulty or impossibility in securing a bond 
included: 

• Small, rural providers of services 

• Freestanding, privately held home health agencies 

• Certain not-for-profit community based home health agencies 

The differences between the two categories of home health agencies were purely 
financial. For example, the hospital based home health agencies were able to obtain a 
bond by securing that bond with the collateral of the hospital facility or the ability to 
demonstrate positive net worth for the entire health service organization. The chain 
organization home health agencies were publicly held corporations that had positive net 
worth. With certain not-for-profit visiting nurse associations and other community based 
agencies, bonds were available because of accumulated assets, reserves, endowments, or 
the willingness of the bond company to recognize the long standing existence of a 
financially solvent organization even in the absence of accumulated net worth. 

The second category represents providers where bonds were either inaccessible or 
effectively unavailable due to the conditions of the bonding companies. The prevalent 
reason for this result was the requirement of bond companies to demand a personal 
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indemnification by the owner or members of the board of the home health agency. 
Generally, the personal indemnification represented an amount equivalent to two to three 
times the face value of the bond in order to cover recoupment costs. This requirement is 
a standard element of a surety bond. With home health agencies, it was imposed whether 
the agency was for-profit or not-for-profit. Some not-for-profit agencies reported to 
NAHC that the personal indemnification requirement was made on its community-based 
board of directors. In another instance, the employed administrator and her spouse 
secured a bond by guaranteeing it through a pledge of their home. 

The personal indemnification was required by the surety bond companies regardless of 
historical experiences of the home health agency with the Medicare and Medicaid 
programs. It became a significant roadblock to accessing a bond because the individuals 
either did not have personal assets sufficient to support a guarantee or they were 
unwilling to take such a personal risk when there was not offsetting opportunity for gain 
in a cost reimbursement program. Many others were unwilling to take the risk due to the 
ongoing arbitrary and inconsistent administration of the home health benefit where 
revised interpretations of long standing rules are applied retroactively. 

The reasons for rejection of other home health agencies cover a wide range including 
insufficient net worth, unavailability of collateral, existing overpayments with Medicare 
(even where in the process of repayment), and low rates under the interim payment 
system. 

It is NAHC’s opinion that the continuation of a surety bond requirement in the manner 
promulgated by HCFA would lead to a significant loss of access to services throughout 
the country. In many of the rural areas, there would be no adequate alternative provider 
available to substitute for an agency that could not secure a bond. With iiuter city home 
health services, a similar lack of substitution exists. In other circumstances, the nature of 
the population served by a specialty home health agency, e.g. infusion therapy for 
infectious disease patients, ventilator dependant children, and services for the mentally 
retarded and handicapped may be lost due to the inadequacy of alternative care providers. 
A particular problem arises with Medicaid providers of services resulting from limited 
caseloads and low levels of reimbursement. In such circumstances, the loss of a 
participating Medicaid provider could close out access to services for the Medicaid 
population in that region. 

As previously stated, NAHC’s concerns with the January 5 and June 1 surety bond 
regulations remain essentially unchanged. The modifications improved the financial 
risks for the surety bond companies, thereby opening up the availability of bonds to a 
limited degree. However, HCFA failed to address any of the home care industry 
concerns. These concerns are as follows: 

• The surety bonds were not limited to the financial risks posed Medicare/Medicaid 
programs through fraud and abuse. 
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• Using the surety bond concept to insure against the loss from any program 
overpayments, effectively creating an insurance against the program’s otvn 
erroneous administration and failure to properly oversee expenditures. 

• HCFA set the bond value at the greater of $50,000 or 1 5 % of previous year’s 
revenues from Medicare and/or Medicaid programs. 

• The minimum $50,000 amount can raise serious problems from small, often rural, 
home health agencies. Further, the 15% calculation could lead to a prohibitively 
high cost for a home health agency. This cost is represented in both the 
nonreimbursable bond cost as well as the level of obligation to present collateral 
or personal indemnification. HCFA’s implementation of the 15% calculation is 
sensible only if every agency incurred the maximum potential overpayment and 
every agency failed to repay any part of the overpayment. The historical 
recoupment of overpayments demonstrates that the level of protection sought in 
unnecessary. 

• HCFA required separate bond requirements for Medicare and Medicaid services. 
In a post regulatory policy issuance, HCFA allowed for a single bond where the 
combined revenue for the home health agency was $344,000 or less. However, 
even with this exception, low Medicaid reimbursement rates nationwide may 
discourage home health agencies from continuing participation as the result of the 
cost and conditions of a separate Medicaid bond. 

• HCFA failed to consider whether the home health agency is in good standing with 
the Medicare and Medicaid programs. HCFA exercised its authority to establish a 
waiver of the requirement for government operated home health agencies on the 
basis that the interests of Medicare and Medicaid programs are already adequately 
protected in these agencies. A similar standard should apply to other home health 
agencies that have demonstrated ongoing compliance and fiscal responsibility to 
the programs. 

• As previously stated, HCFA intended to use the surety bonds to address 
unrecouped overpayments. NAHC recommends that this standard be changed. 
However, if HCFA retains this use, NAHC is very concerned that the surety 
companies can become the payors of first resort, rather than allowing home care 
agencies to establish a repayment plan for any overpayments. Currently, there is 
no consistent, objective criteria established for determining whether a home 
health agency qualifies for a repayment plan and what that plan might be. If 
home care agencies are not first given an opportunity to repay the amount, calling 
the bond could lead to the termination of the provider agreement even in cases 
where the home health agency is willing and able to repay the amount. 

• Clarification is needed fiom HCFA regarding the requirement that new providers 
secure bonds before being permitted to participate in Medicare and/or Medicaid. 

It is unknown whether the requirement applies to existing providers with branch 
offices that are transitioning to subunits under HCFA’s August 1997 policy 
directive. These home health agencies should be allowed to achieve provider 
status without securing a bond. 

• HCFA’s bonding requirement was continuous. Unlike the Florida bond standard 
where only a first year bond is generally required, HCFA’s standards require a 
continuous bond for the home health agency. 
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• NAHC also has raised serious questions regarding the authority and 

appropriateness of HCFA’s waiver of rulemaking protections available under the 
Administrative Procedures Act (APA), as well as HCFA’s compliance with the 
Small Business Regulatory Enforcement Fairness Act (SBREFA). An opinion of 
the Small Business Administrations Office of Advocacy (attached as Exhibit 1) 
detailed HCFA’s complete failures in this area. Had HCFA properly undertaken 
proposed rulemaking and performed the necessary impact analysis prior to the 
implementation of the surety bond regulations neither the initial revisions nor the 
revisions still in planning would have been necessary. The purpose and design of 
the APA and the SBREFA ate to achieve appropriate regulations as efficiently as 
possible. 

Surety Bond Recommendations 

1 . HCFA should develop the surety bond regulations based on the intended 
principle and purpose of screening out inappropriate home health agencies 
rather than as an insurance policy against overpayments. 

2. Legislation should be enacted to allow recognition of the costs of a surety 
bond. 

3. The bond amount should be reduced below $50,000 for small home health 
agencies. 

4. HCFA should reduce the bond amount to no greater than $50,000. 

5. HCFA should establish standards for waiver of the bond requirement for any 
home health agency in good standing. 

6. HCFA should establish objective criteria for the eligibility of a home health 
agency for a Medicare repayment plan. 

7. HCFA should postpone the bond compliance date for new subunits so that it is 
consistent with the time standards for existing home health agencies. 

8. HCFA should not implement or enforce the surety bond regulations until 
completion of the notice and comment procedures required under the APA. 

9. HCFA should comply with all procedural requirement of SBREFA, including 
Congressional notice and the exploration and evaluation of alternatives. 

The Home Health Agency Moratorium 

On September 15, 1998, President Clinton announced the imposition of a moratorium on 
new Medicare home health agencies. The purpose of the moratorium was to put a hold 
on new agencies until HCFA could implement strengthened program admission 
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standards, including the surety bond rule. Subsequently, HCFA issued program 
guidelines establishing certain admission standards, such as the minimum number of 
patients that needed to be served (generally ten), before Medicare participation could be 
considered. The issuance of these guidelines and the publication of the surety bond and 
initial capitalization rule led to the lifting of the moratorium. 

While NAHC had generally supported a moratorium, the manner in which it was imposed 
was unacceptable. The lack of advance warning left many organizations that had 
committed significant financial investment to advance an effort toward Medicare 
certification at great risk. In some instances, the moratorium blocked certification for 
agencies that had proven compliance with the qualifications only a few hours too late. 

The implementation of the surety bond requirement made only a minor difference for 
applicant agencies when the moratorium was lifted. In fact, a new home health agency 
often had an easier time securing a surety bond than a long time agency. A new agency 
brought no accumulated risk of liability for the bond company as its Medicare slate was 
empty and clean. 

As an antifraud tool, the moratorium accomplished very little. The strengthened program 
admission standards - the surety bond, capitalization and minimum patient requirements 
- still failed to address core issues of competency and compliance. It should be seriously 
questioned as to whether the moratorium benefits outweighed its harm. 

Additional and Alternative Antifraud Remedies 

As discussed above, the value of a surety bond as a tool in addressing fraud, waste, and 
abuse is extremely limited. Generally, it offers only a screening process regarding the 
financial viability and solvency of an organization. It does not act as an adequate screen 
for the prevention of fraud by the home care organization, its principals, or employees. 

As implemented, the surety bond requirement creates a protection for the Medicare and 
Medicaid programs from their own negligent administration or administration by their 
agents. An overpayment to a provider of services cannot presumptively be attributed to 
the fault of the provider of services. For example, in the administration of the Medicare 
program, the regional home health intermediaries have erred in reimbursement and 
coverage determinations leading to overpayments that are not readily uncovered by the 
provider of services. In addition, these intermediaries reject claims for payment, 
wrongfully leading to additional costs such as appeals. 

A noteworthy illustration of intermediary error which lead to overpayments occurred 
during the administration of the cost limit freeze in 1994 and 1995. A former regional 
home health intermediary. Blue Cross and Blue Shield of New Mexico, notified 
numerous providers of their annual cost limits. The intermediary set the limits at levels 
greater than that set out in the federal regulation. These cost limit levels are calculated by 
the intermediary on an armual basis. Individual notice is sent to the provider of services 
prior to that provider’s fiscal year. Interim payment rates are set based upon these cost 
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limits with final settlement at the close of the provider’s fiscal year. In this instance, with 
higher than appropriate cost limits, home health agencies were provided interim payment 
rates greater than allowable. The resultant overpayments creat^ significant financial 
problems for the involved home health agencies. It had been reported to NAHC that 
some agencies were forced to close over the error of this intermediary. 

Similar administrative concerns exist in the area of claims processing and payment. 
Consistently over the past several years, intermediary performance in distinguishing 
covered from noncovered claims has proven to be less than exemplary. With tens of 
thousands of appeals each year, the intermediary claim determinations are frequently 
reversed. As the attached HCFA letters indicate reversal rates by the intermediaries 
themselves at reconsideration approximate 40% of claims reviewed. Appeals presented 
to Administrative Law Judges result in over an 80% reversal rate. (Exhibit 2) These 
intermediary errors generally require home health agencies to secure lines of credit with 
an interest cost that is ultimately passed on back to the Medicare program. Intermediaries 
in the meantime are reimbursed for the costs of their efforts to correct their own errors 
through their contracts with HCFA. 

In September 1997 NAHC convened a strategic planning session involving 
representatives from home health agencies across the country. The purpose was to 
develop a plan to combat finud and abuse in home health care. Multiple 
recommendations came from that plan. Many of these recommendations mirror those 
presented to Speaker of the House Newt Gingrich in our August 22, 1995 letter. 

(Attached as Exhibit 3). These recommendations present viable alternative tools to 
combat fraud and abuse in a matmer which prevents the offense rather than addresses it 
with post offense sanctions such as recoupment and other financial penalties. These 
recommendations include: 

1 . Mandatory implementation of a corporate compliance plan. The Office of 
Inspector General, in cooperation and consultation with the home health 
industry, will soon release a model compliance plan for home health services. 

2. The institution of a requirement that all principals of a home health agency 
undergo a screening and background check. The home health agency would 
also be responsible for conducting screening and background checks for all 
employees. 

3. The institution of strengthened enrollment standards, including requirements 
for demonstration of competency in matters related to reimbursement, claims, 
and coverage. Current enrollment standards look only to the quality of 
services provided by a home health agency without regard to the agency’s 
competency to manage within the Medicare program overall. NAHC has 
already implemented a certification program for home care administrators and 
is in the process of developing a certification program for chief financial 
officers. 

4. Expedited implementation of prospective payment. PPS implementation 
would go a long way to eliminate the perverse incentives created in cost 
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reimbursement as well as the opportunities to commit cost report related 
fraud. 

5. Improved consumer information regarding Medicare home health services. 
The consumer should become an active partner in securing the integrity of the 
home health benefit. This can only be done through adequate information 
regarding Medicare standards. 

6. Improved government performance standards. Currently, HCFA has limited 
and inadequate standards for determining internal performance quality and the 
quality of performance of its agents, the intermediaries. 

7. Competency testing of program administrators to complement that of provider 
participants. 

8. Establishment of collaborative education where both providers and the 
intermediaries can be trained and educated in a consistent manner. 

9. Establishment of outcome based compliance standards. HCFA has long 
operated through a series of prescriptive requirements which ultimately have 
little bearing on outcome performance. For example, a claim may be denied 
for a technical reason such as lack of a physician's order, forcing the provider 
of services into an appeals process to prove the existence of that physician’s 
order. A much less expensive and time consuming reopening could easily 
accomplish the same result. On a positive note, HCFA is moving toward 
outcome based compliance standards for quality of care controls. These 
regulations are expected in 1999. 

10. Issuance of rules in plain English and compliance with the APA. In the last 
two years, HCFA has shown an increasing tendency to avoid public 
rulemaking. This can lead to disastrous results as shown with the surety bond 
rule. 

A Changed Environment at HCFA 

NAHC, since its inception in 1983, has worked with HCFA. HCFA has adopted various 
philosophies in dealing with providers of services over that time. At one point, HCFA 
viewed providers as both partners and customers. That relationship no longer exists. 
Instead, it appears that HCFA views providers as adversaries and presumptively 
fraudulent. Handling of the surety bond rule promulgation evidences this attitude. 

From the enactment of the surety bond requirement under the Balanced Budget Act of 
1997, NAHC attempted to open a dialogue with the policy makers at HCFA. At every 
turn it was apparent that they heard but did not listen to what home care had to say about 
the developing surety bond requirements. While HCFA officials were willing to meet 
with NAHC and receive NAHC telephone calls, these meetings and calls did not lead to 
open discussion. Crucial pleas to expedite the timely issuance of implementing 
regulations were ignored, leading to the initial promulgation on January S, 1998 with an 
effective date of January 1 . Prior to that time, home care agencies from across the 
country experienced high anxiety over attempting to comply with yet to be issued rules 
where failure to comply meant risk of program termination. 



93 


II 


Once issued, the dialogue with HCFA over the regulations maintained a consistency with 
the preissuance dialogue. It was not until it reached crisis proportions and Congressional 
intervention occurred that HCFA finally understood that home health agencies were 
unable to access appropriate bonds. 

Where HCFA is unwilling or unable to dialogue with affected parties prior to the 
issuance of its rules, compliance with the prior notice and comment obligations of the 
Administrative Procedures Act is paramount to successful rulemaking. With the surety 
bond rules, HCFA neither allowed for an open dialogue nor pursued matters in 
compliance with the APA. The resultant disaster is a testament to what can occur when 
preestablished processes are not followed. 

NAHC has long operated itself as an organization with integrity and awareness that the 
real purpose of the Medicare program is to serve Medicare beneficiaries. While we will 
continue with this philosophy, it is our sincere hope that HCFA will readopt the same. 

Conclusion 

The National Association for Home Care has established a standard of zero tolerance for 
fraud, waste and abuse in serving home care patients. For every dollar lost to an 
offending party, a home care patient is adversely affected. The home care industry has 
worked strenuously to reenergize and reinforce the values which lead to the creation of 
home care. Our patients are our only true concern. What is appropriate and beneficial to 
home care patients is appropriate and beneficial to the home care industry. The surety 
bond requirement should be viewed as a tool to prevent fraud, waste, and abuse, not as a 
punitive measure arbitrarily applied against reputable home care providers. At the same 
time, preventative measures should be given higher priority. 

Thank you for the opportunity to present the views of the National Association for Home 
Care. We look forward to working with the Subcommittee on this important matter. We 
are available to you at any time we can be of assistance. 
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U.S. Small Bumness Administration 
WAtHimTOM. D.c. mi* 


Heabh Cire Financing Administration 
Oapaitmcm orHealth and Human Services 
Attn; HCFA-IIS2-FC 
P.O Box2«6<S 
Bak'niore. MD 21207-0488 



Dev Docfceu Management Clerk; 

On January S. 1998. the Heath Care Financing Adminiaration (HCFA) pubUshad a 6aal 
nile with c o m ment period conoeming sircly bond and capitalization requimnents for 
home health care agencies (HHAs). This regulation implements the surety bond 
lequiiemem for such agencies estabGshed in the Balanc^ Budget Act of 1997 (BBA). 

The regulation also imposes additional minimum capitalization requiramants on the 
agenciet and includes an additional 15 percent surety bond requirements not contained in 
the BBA. The goal of the BBA and this final nrlc is to reduce MedicaiWMcdicaid fiaud by 
nV>l*("<S HHAs that do not or cannot reimburK Medicare/Medicaid (br overpaymenu. 

To address complaints by the surety bond industry and the HHA industry regarding the 
compliance rleadline for obtaining surety bonds. HCFA published a final rule on Match 4, 
1998 daleling the February 27. 1998 ef^ive date for all HHAs to flrmish a surety bond. 
The new compliance date is on or about April 28. 1998. or 60 days after publication of the 
dial rule 

In addition, to address complaints by theaurety bond industry and members of the Senate 
Finanoe Coimnittee regarding the potentially unlimited liability of sureties under the Goal 
rule. HCFA published a Notice of Iment to Amend Regulations on March 4. 1998 
(concunently with the final rule to extend the compliance date). The notice announces 
HCFA's iment to amend the final rule so as to limit the surety's liability uteier certain 
circumstaiKes. It alto establishet that a surely will only remain liable on a bond for an 
additional two years after the date an HHA Imves the Mcdicare/MediGaid program; and 
givet a surety the right to appeal an overpayment, civil money penalty or an assessment if 
the HHA ikilt to pursue its rights of app^. HCFA daims that the changes will help 
saMlter. reputable HHAs. like non-profo visiiing nurse asiocialiont. to obtain surety 
bonds 


EXHIBIT 
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The Office of the Chief Counsel for Advocacy of the US. Smell BusioeM Adniniitretion 
WM creeled in 1 976 to represent the views and imcnstiofsnnllbuiiiiett in fedmlpoHcy 
making activities.' The ChiefCounsel participates in lularoakiiigssvhsn he deems it 
neoctsary to ensure proper reprasentation of smalt businesa imcrcais In addhioo to these 
responsibilities, the CM^ Counsel moniion compliance with the Regulatofy Fkxffnlity Act 
(RFA). and works with federal agencies to ensure that their nriemskings damonsttase an 
analysis of the impact that their decisions will have on small businesses. 

The Chief Counsel has reviewed the final niles in the instam case and hat determined that 
iKTFA has not adequately analyzed the impact on small entities. This detennineliaa does 
not mean that regulating the problem of and abuse it not an impoitant public policy 
obiactivc. Nor does it mean that small businesa iittetestt supersede hgiti m et e pubfc 
peiicy objectives. Rather, the detarmination it bated on the principle that pubfe poli^ 
objectiv ts must be achieved by utilizing tecognieed adminiiualive pmceduies. 11w 
purpoce of the procedures it not to place an umteocstary burden on Ibderal mgSilttoiy 
agencies, but to ensure the promulgation of common sense regulationt that do not unduly 
ditoourage or destroy competition in the marketplace 


The final nile is troubling for a number of reasons; 1) The proposal, ahhough probably 
within HCFA's regulatory and statutory authority, goes far bewnd the tequ ir eroa ms 
co n teraplated by Congress when they enacted the BBA; 2) HCFA's good caum aaoeplioa 
and smiver of the proposed luletnaking may be arbitrary and capricsous under the 
Admiitistraiive Proce^re Act (APA): end 3) Nearly ell of the significant procedural and 
analytical requireroenit of the RFA were overlooked. 

Adieu rtquttitJ: Inasmuch as the rule is now final and in effect, the Chief Counsel of the 
OCSee of Advociey herewith petitions the igency. pursuam to S U.S.C. $ SS3(eX to 
amend the final rule to exclude the provisions concerning the IS peroarn bond icquitemem 
and the capitalizalioa requireineni until such lime at a proper and adequate analyait can be 
prepared to determine the impact on smell entities. 

I. Legislative History and Intent 

Prior to August 5, 1997. there were no provisions in the lew pertaining to a niiciy bond 
lequiremeiit Ibr home health agencies Under the House bin (The Balanced Budget Act of 
1997,HR 201$). there remained no provisions ibr the natty bond raquiremcm. Under 
the SciBte bill (as emended) (S 947). a requirernem wis introduced to piovide Mato 
Medicaid agencies with surety bonds in amounis not Ices than S$0.000. Finafly. in the 
cotdbrence egrtement. the final bill was modified to require a lurety bond of not kfs then 
SSO.OOO, or such compuable surely bond as the Secret^ may parniil (a p plicable lo home 
health care services fiimishcd on or after January I. I99g) ’ Congress, ihsralatc, ioMdad 
there lo be a ISO.OOO or “camparaMe" bond, but did not intend the bond to be Mgbcr. 


' ftcgabngiy ncxcbilitT Aa J U S.C. jtOl.atsBwiidcdbyilisSriiitl P i n i Bnt ltegelnBtyEidbroBoem 
PeiracnAaPl*.L Na l(U.|2i. IIOSui aW(l9W). 
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The witly bond inue hid noi been the lubject of public hcarinss. and tome membert of 
Congrett expressed concern about the potential impaet of the fraud and abuse proviiions 

Aeooeding to a floor statement b> Senator Hatch, the fraud and abuae provisions found in 
the amtnded Senate xersion were actually based on provisions contained in the 
AdminiMration’t fhtud and abuse legislation introdu^ earlier in 1997. and on which no 
heatings weic held in the Senate. Senator Hatch was conoented that the (iaud and abuse 
provi s ions migltt have “unintended oonsoquencas or implications that would penalize 
ntnoocm patties who are following the letter of the law He fiinher stated that, “As a 
geoanl we in the Congress should not set without the foil and open b e n efi t of 
heetingl to that all parties have an opportunity to comment, and so that l^islatian can be 
modified u appropriate With regard to the surety bond rcquirtmeiit' h seems that the 
tSccted busiiim community had no real opportunity to provide meaningfiil inpw or 

After the legislaiion was enacted. HCFA had litlle choice but to imptemem the surety bond 
laquimoMnl. However, the agency created additional bonding and capitalization 
lequiiemanls and incorporated them imo the instant final nile.’ Not only were law abitfing 
home health agencies denied an opportunity to commem during the legi^tive process, 
they are now fined with additional burdensome requirements efibetiveahnost 
immadiately — with no true recourse (since the agency waived the notice of proposed 
lulemnking and the 30-day interim effective date) 

Congress clearly imended to eliminate or reduce waste and fraud in the 
Medicare/Medicaid system and to preserve quality patiem care The presumably 
unintended effects of the Iqpslatian and HCFA's final nile are that le^timste. law abiding 
home health ageneiet will be forced to file bankruptcy, go out of business or cunail their 
bussncM operations significantly Patient cars will liMy suffor when there are not enough 
home health ageneiet to meet increasing public demand in an aging population. 

Motnover. the resulting lack of market competition and bfoaling of the large, hospital- 
bated and government-bated home health agencies may lead to increased prices. 
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n. VMiiwr of Administrative Proccdura 

An Igcncy ii lulyect to the notice end comment requiremcnte contiined bi S U.S.C. | SS3 
unkM the egocy rule i* exempt from coverage of the AP A. or the *■«<■? *—*^'t*^ 
“good ceuse" for not compl 3 nng with the APA end waives notice and commem. When an 
agency waives the notice and comment procedures required by the APA, however, there 
should be compelling reasons therefor In fact courts have hiu that excaplioas to APA 
procedures arc to be “narrowly construed and only reluctantly coumenane^.'' AAnr 
Jtrtey v. ETA. 26 F 2d I03S. 1045 (0 C Cir. 1910). 

In the instam case, the agency waived both the notice and commcm requitem e nt and the 
rcquiranicnt to allow a 30-day imerim period prior to a rule's effective date. The agency 
baaed its “good cause" waiver on three ffmiori I ) Issuing a propoaed rule would be 
impracticable because Congress mandated that the effective data for the surety bond 
tequitamem be January I. I99g— five months after Congress passed the B8A of 1997, 2) 
Is^g a proposed rule is unnecessary with respect to Medicare regulations bacaiise there 
is a staurtory exception when the implementaiion deadline is less than I SO days after 
enactment ^ the statute in which the deadline is contained: and 3) A delay in issuing the 
regulations would be contrary to the public imerest 

Fnt, arith regard to the impraciicafaility of issuing a proposed rule, as a general mattar, 
“strict congressionally imposed deadlines, without more, by no means warrant invo tali cn 
ofthe good cause exception." Peuyv.Bhct.m'F U 1193. 1203 (D.C.Cir. 19M). In 
addition, there is no good cause exception where “an agency unwiling to provide nolica 
ivanopportunity to comment could simply wait until the eve of a statutety . . . deadline, 
then raise up the ‘good cause' banner and promulgate rules without following APA 
procedures CuuncU Mimmaim, Inc. v. Danumn. 6S3 F.2d 573, Stl 

(DC Or. 1911) 

By way of example, in I'viry r. Ukick. the court concluded that the passage of a cemplex 
and extraordinary slalnic concerning changes in atlminisliaiivc reanbursamants unrler 
the Child Care Fo^ Program that imposed a CO-day ilcadlinc for the promulgation of 
inicrim rules justified the agency's invocatian of the grrod cause exception. Also, in 
A fi rlto far Haspilal <y Sacnmttnia v. Shaiah. 38 F.3d I22S 1236. (D.C. Dr. l994Xlhe 
eowt stated thtf the agency had good cause to waive notice and c o mmem because 
Congress imposed a statutory deadline of about 4 1/2 months 'to implemern a co m pl at e 
and radical ovcrhaal ofthe Medicare reimburaeniem system ~ (Emphasis added). 
Moreover, "(ojnee putriished. the interim rules took up 133 pages in the Federal Rsgiaicr: 
SS pages of cxplanatoty text. 37 pages of revised regulations, and 4 1 pages of new data 
tables "/</: 

la the instam case. HCFA had five months to im p icmem a relativciy sinple provision to 
require a S50,000 or comparable surety bond from home heahh agencies. After HCFA 
added additional bond requiremems and cipitalizalion requitemcMs (never req u este d or 
comcfflplated by Congress), the regulation took up 63 pages in the Federal Rcgisier II 
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p«|ts of explantiory lexi. 6 pig« of revised rqtultlions. and 39 pages of applicalion 
documenii The final rule appeared in the Federal Reginer on January S. I99t — ^Ibur days 
after ihe mandatory efteciive date. 

The Office of Advocacy opines that ifHCFA bad not included the additional requirnniema, 
vrhich tvere not intended ty Congress, and therefore not intended to be implemented 
within the five month window, there would have been ample time to ibUow proper notice 
and comment procedures. Based on the circumstances of this rulemaking and poimed 
case law. HCF.A cannot rely on the impracticabiliiy argument to demonstrate that it had 
good cause to waive notice and comment 

Second. HCFA also based its good cause exception to notice and com ment on the fhet 
that they have the statutory authority to do so with regard to this particular type of rule. 
The agency states: 

"Iming a proposed rule prior to issuing a final nile is also un n ec essa ry with 
respect to the Medicare surety bond regulation because the Congress has provided 
that a Medicare rule need not be issued as a propo se d rule before issuing a final 
rule if. as here, a statute establishes a specific d^line for the implementation of a 
provision and the deadline is less than ISO days after the enactment ofthe statute 
in which the deadline is contained 

HCFA cannot rdy on this statutory provision because Ihe agency hat gone way beyond 
their statutory mandate in issuing this final rule. Again. Congress only imended than to 
be a SSO.OOO or comparable surety bond. Therefore, only those provisions contemplated 
by Congress should sutyecl to the statute that pernihs HCFA to waive notice and 
conimem when the deadline is less than ISO days. 

Thirl HCFA claims that a delay in implementing the final rule would be contrary to public 
policy Quite Ihe contrary— implementing the final rule as written would be contrary to 
public policy. The final rule imposes serious economic burdens on an industry already 

recem moratorium on enirams 
alto announced its imention to 


under increased scrutiny and firuuicial hardship including a 
to Ihe Medicare program and repeated audits.' HCFA has 
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inchide home heelth agencies in the cnonnously cotnplicalcd prospective payment ^stam 
now used by hospitals and physicians. As such, availabiliiy of home haahhctve ibr thoee 
oommumties not served by giant hospital-based providers will surely decrease, nis resuh 
seams comrary to the suttd public poScy obyeetive of Cor^rcss and HCFA. 

Finally, it should be noted that HCFA did insen a posl-cflbctive date comme m period in 
the final rule. However, the fitci that HCFA attacM a commeM period to the Onal rule is 
not a valid substitute for the normal provisions of the AFA. The third drcuil stated that; 

'*(i]f a period fbr commentv after issuance of a rule, could cure a violation of the 
AFA's requireinents. an agency eouM negate at will the Congressional decision 
that notice and an opportunity for co mme n t must precede promuigatioo. 

Prov is ion s of prior notice and co mm ent allows cflbctive partidpalion in the 
tulemahuig process while the decision malicr is stiM re ce ptive to w f oc mati on and 
aifumem. After the final rule it issued, the petitioner mutt come hai-in-hand and 
run the risk that the dedtion maker it l&ciy to rasist change." Skanm SittICatp. 
V. EPA, 597 F.2d 377. 381 (3‘'Cir 1979). 


HCFA't waiver of adminittrttive procedure would be lest troubling if the nile were not to 
burdantome By waiving notice and comme n t procedures, the agency conveniently 
temov u itself flrom the obligation to carefully analyze and solicit input on the impact of 
the rule Such an analysis could have yielded other, less burdensome altematives that 
would have acoompttthed the agency's public policy ohjectives. 

Sinoe HCFA im properly waived notice and commem. the agency mutt comply with the 
Regiristoty Flexibility Act. 

III. Rftgulatofy Flexibility Act Requirements 

Even when a regulation is statutorily mandated, agencies are obligated by law to adhere to 
certain requiremems prior to issuing the implememing regulations. Specifically, the RFA 
requires agencies to analyze the impact of proposed leguletions on smal emhies and 
eonsMer flexible regulatory alternatives that reduce the burden on small entities— without 
dbe n do n i i^ the agency's rgulatoty obyectives. Agencies may forgo the analyais if they 
certify (either in the propo s ed or Gnil nrie) ihu the nile wifi not have e sigmfleam 
economi c inapect on i stibstentiel number of mall entities. Agency oompfisnee with 
certain provisions of the RFA is judicislly revieweble under section 61 1 of the RFA. 

It is not dev from the instant rale whether HCFA his sctuiUy certified the rule pursuam 
to f action 605(h) of the RFA or attempted a final reguluory licnbilily analytii (FKFA) 
pwsuam to section 604 of the RFA In either case, the egency failed to comply with the 
tequhements of the RFA 
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HCFA expresses confusing ''ccrtificeiion-like" staiements (hroughout (he (ext of (be final 
rule.' However, ihc actual certification and natcment of factual basis are not to be fiwnd 
in the final rule If the agency was anempting to certify, then it did so erroneously for 
reasons discussed more fully below. On (he other hand, perhaps HCFA did not intend to 
certify, but instead intended to prepare a FRFA. The agency rlid do some type of analyiit: 
’*we have prepared the following analysis, which in conjunction whh other material 
provided in this preamble, constitutes an analysis under (he [RFA].* 6} Fed. Reg. at 303. 
The problem with that declaration is that there is more than one type of analysis under the 
RFA. There is the prdiminaty assessment analysis which helps agencies determine 
whether to certify, and in (he case of a final rule, there is a FRFA when an agency 
determines that certification it not appropriate If HCFA was attempting a FRF^ then 
the FRFA was not adequate because it contained no analysis of ahemativet to reduce the 
burden on small home health care providers. This. too. it more fully discussed below. 

A. C«rtiHeatlon 

When an agency determines and certifies that a rule will not have a sipiifieant economic 
impact on a substantial number of snull entities, then it is logical to assume that the 
agency has abetdy performod tome basic level of analysis to make that determination. 

WiU a suistaHtia! luimker of tmall entitia he impacledf In the initam cate, the agency 
admits (hat all home health agencies will be afiected. According to SBA’s regulatioat, a 
mall home health care agency is one whose ttunul receipts do not exceed SS million, or 
one which is a not-for-profit organization ' Although the Office of Advocacy docs not 
have data based on annual receipts, data is available based on number of employees 1993 
data obtained from the U S Bureau of the Census by the Office of Advtrcacy indicates 
that about TVs of home heahh care services (489 out of 6,928) have 500 or more 
emplayees and earn .5 1 2% of all annual receipts Ibr the industiy, 93% of home health care 
services (6.439 out of 6.928) have fewer than $00 employees and earn about 49% of all 
annual receipts for the industry, and 52.5% of home h^th care services (3.637 out of 


’ ScKue ef lliosc scitanenn ■nclmlc ilK rolloniiig 'Because of the senpe of Ihis rule. sU HHAs will be 
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|eapiializaiion| lequiemcoi uud. iliciefoie. is nn pormiimd lo omcr Ibe Mcddre program, that claaity 
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6.92t) have fewer than 20 employeea and earn 6 3K of all annual raoeipu for the induMy 
Although it may be difficult to reconcile emjiloymeni'bawd and rteeipt-bafed aze 
itandarda. it it Mill feirly clear feom the available data that a lubfiantial numbar of imall 
entities will be impacted by this final rule 

mil Ihtrt be a ligm/icaHt econtmue impectf To determine whether the final rule is 
likely to have a significam economic impact, further aiudysis is required. It is not enough 
to claim that elimination of tnud and abuse in the MedicarelMcdicaid system outwe ig hs 
the need for further analysis. It is not enou^ to assume that only those agencies with 
'^ast abcrranl billing activities' will be impacted. It is not enou^ to say that reducing a 
surety's liability meant that there will not be a significam economic impea on home health 
agandet. The Office of Advocacy opines that the agency's 'anaiysit'* was doomed ftom 
the outset because of the agency's flawed assumptions about the mimber and type of smaO 
emitiet likely to be impacted, and about the cost of compliance. 

Wbidi small eimiies wi// he imiXKietP The egency did not take the basic and necessary 
step of adequately explaining why other small emities (presumably those whose billing 
practices are not “aberrant") will not be affected or whether small home health providers 
are even the primary offenders. At the ieaM. die agency must consider the impact the 
bonding requirement will have on all small home heahh providers and not just the ones 
with “abertm" billing practices. After afl. the majority ofhome health agencies 
apparamly do not have aberram bilUng practices. HCFA presents evidence that, in 1996. 
Medicare overpayments were 7 percent of all claims paid to HHAs. and of that 7 pe rce n t . 
14 percent rertiained uncollected by Medicare. Fourteen pcrcam of 7 p e icem is .tX>9S.'' 

In other words. Medicare fails to collect overpayments less than one pcrcam of the thns. 
Despite this extremely low occurrence of failure to collect overpaymems. HCFA deemed 
h necessary to place extremely costly and burdensome requirements on the entire industty. 
However, HCFA did not idemify what percentage of the induMty is oonnbuting to the 
(hard proUem. whether cenain offenders were recidivist, or whtther those offimdem are 
pnmarily large or small 

With regard to the capitalization tequiremeta. HCFA Mates that. "An organization dim is 
aaroast in its attempt to be a financially sound provider of home health services undsr the 
Medicare program will already be properly c apital i i f d without the need for Medicare to 
require su^ capitalization " This statemem is basically true. However, the issue of 
adequate capitalization is relative and fongibie because it is baaed on a number offecton 
like varying overhead costs, location, profn margins, compethion hr the area, etc. Surely 
some home health agencies cannot meet the caprtalizmion requirements set by HCFA. but 
desire to be "cameH" in their effbns to be "sound providers'. The capitalizalian 
requirement is a barrier to market entry for ali new home health agencies and not just tbs 
ones who emer the market for purposes of defisuding Medicate. AcaiefoUookatthe 
questions like the ones raised in this and the preceding paragraph would have yielded a 
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concluiion that the lule would have a sicniricani economic impact on a substantial number 
of small businesses 

('•JKgrv.vv WtiifiluJ ill nil ili^ i.wiK iij ini/vici nflcr the Jiiui/ rule is piilisheJ. E»eii 
members ot Congress reeugnued that IICFA went beyond its mandate and imposed a 
signincant economic ouraen on home health agencies Specifically, a oi-panisan group of 
three senators from the Senate from the Senate Finance Committee, on January 26. 1998, 
asked HCFA to delay and modify the requirement that all home health agencies secure a 
surety bond. The Senators believed that home health agencies would not be able to obtain 
bonds by the original February 27 deadline According to a recent news article, the 
senators reportedly wrote that 

“KCFA has imposed conditions that go beyond the standard in the surety 
bond industry Some of the biggest problems include cumulative liability, a s-hott 
period of time in which to pay citims. and bond values of 1 S percent of the 
previous year's Medicare revenues with no maximum, the lener said. 

'The cumulative effeci is that many surety companies are opting not to 
olTer bonds to Medicare(hame health agencies) el all.' the letter said. ‘Those 
eompinies which are ofTering the bonds are doing so at a cost which is prohibitive, 
or with demands for collaterti or personal guarantees that HHAs cannot provide ' 

The said Congress enacted the surety bond requirement to keep risky 
agencies out of the Medicare pregram However. HCFA's lule seems to use the 
bonds as security for overpayments lu piuviders. the letter said. 

We simply doubt that it is realistic to expect bonding companies to 
embrace a role as guarantors for overpayments from HCH A. ' the senators 
wrote"" 

It should be fairly obvious to HCFA. as it was to these members of Congress, that 
obtainng a $50,000/ 1 S percent bond in addition to the 3-month reserve capitilixation 
requirement (where there were no such requirements before) is liljely to be prohibitively 
costly for imall home health care providers— particularly new providers or providers 
operation only a few years that typically have few hard assets and rclalivcly little credit.'* 
Moreover, moat home health patients arc Medicare patients. If a home health agency is 
not Medicare certified, then it is very dlRicult to attract patients, and without patients, 
thore is no opportunity to increase capital. There is already a requirement in many statea 
(pursuant to "Operation Restore Trust") that home health agencies have a minimum 
number of patients prior to obtaining a Medicare license How am these small home 
health agencies absorb losses on these ten patients (-possibly long term patients requiring 
muhipie service* levetal times pei week-), never be reimbursed for services to these 
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piticms. and continue to raise capital? Il‘s a vicious 6rcle and there is a treme n dous 
cumulative effect of all the various state and federal regulations. In any event, it seems 
that with only a cursory analysis and a little industry outreach. HCFA should have been 
able to deiennine that the final rule would have a significam economic impact on a 
substantial number of small entities Therefore, under the RFA. HCFA should have 
prepared a final regulatory flexibility arulysis with all the required elements for that 
analysis. 

B. FInml Ragulatofy Flexibility Anmiytit 

The preparation of a FRFA may be delayed but not waived Section 608(b) of the RFA 
reads; 

“Except as provided in section 60S(b) (where an agency certifies that there will be 
no significant economic impact on a substamial number of small entities], an 
agency head may delay the completion of the requirements of aeaion 604 of this 
title [regarding the preparation of FRFAs] for a period of not more than one 
hundred and eighty days afler the date of publication in the Federal Register of a 
final rule by publishing in the Federal Register, not later than such date of 
publication, a written finding, with reasons therefor, that the 6nal rule is beiitg 
promulgated in response to an emergency that makes timely compliance with the 
provisions of section 604 of this title impracticable If the agency hat not prepared 
a final regulatory analysis pursuant to section 604 of this title within one himdred 
and eighty days from the date of publication of the final rule, such nile thaO lapse 
and have no effect Such rule shall not be repromulgated until a fuial regulatoty 
flexibility analysis has been completed by the agency " 

FRFAs may not be waived because they serve a vital function in the regulatory process. 
The preparation of a FRFA allows an agency to carefully tailor its regulations and avoid 
unnecessary and costly requirements while maintamirig important public policy objectives. 
Without a careful analysis — which should include things like data, public comments and a 
full description of costs— agencies would be operating in a vacuum without sufCcieiil 
information to develop suitable alternatives 

Since the agency did not issue a proposed rule, the agency had an obligation to consider 
carefully all of the significant comments regarding the impact of the final rule. Afler all 
the agency was apparently unsure of the impact The congressional letter should have 
been some indication that there wwld be a significam economic impact and that further 
analysis was required HCFA did extend the deadline for obtaining a surety bond for 60 
days, and in some ways limited the liability of sureties. However, the agency did not 
change the bond or caoiializaiioii requirements, or explain why such rhanvns wnrp nor 
feasible Inxsmiic.h as the aupnry tatlrd to heed any of the comments regarding impact — 
even those from Congress — the comment period served no real liinction here. 
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The dearth of information regarding less costly alternatives is possibly the most serious 
dafcGl in the analysis presented To begin with. HCFA never demonstraled why the 

550.000 bond was insufSicicm or would not accomplish the objective of discouiigiiig bad 
actors from entering the Medicare program The agency did not demonstrate why the I S 
parcam rule would not cause a significant economic impact — particularly when the 

550.000 bond amount changed from a maximum level to a maximum level. There is no 
evidence that HCFA attempted to find less costly alternatives Before heaping on 
additional regulations, would it not be prudent to first determine whether the programs 
and policies recently put in place by the Administration, and the prospective payment lulet 
yet to come will work? 

IV. Conclusion 

Not everyon e in the home health industry is a bad actor. More importantly, home health 
providers that cannot afford to comply with KCFA's regulations are not necessuily bid 
actors either HCFA has twisted Congress' imeni and changed the rule into a vehicle for 
punishing legitimate home health agencies and for securing ovetpaymenis by Medicare 
rather than a veliicic to discourage bad actors from entering the Medicaic viugram. There 
must be a middle ground — a place where legiliiiiBtc home health providers ran survive and 
compete in the marketplace, and where I'raud and abuse ran he co.ntro.'led T.h!! fmi! .'u.'e 
is not that place 

Therefore, the Office of Advocacy petitions HCFA to amend hs final rule to remove the 
15% bonding requirement and the capitalization requirement until such lime as piopcr 
notice and comment procedures can be completed Thank you for your prompt attention 
to this urgent matter Please contact our office if we may assist you in your efforts to 
comply with the RFA on this or any other rule effecting small entities, 202-205-6533 

Sincerely. 

'' J 

Shawne Carter McGibbon 
Asst Chief Counsel for Advocacy 
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^•'^Jere W. Glover 

Chief Counsel for Advocacy 
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March 26, 192S 


hfr. Michael Kinslow 

Narional Aiiodation for Home Care 

22* Ttli Stnec. S.E. 

Wathinf nii . DC 20003 


Dear Mr. Kinslow: 

The following data is provided in response to yonr Mn««l request for infonnatica dated 
Match9, andaartde^oneconvenadonon MBcb23, 1991. Please note diat die data for 
Tntmiifdiaty Part A reconsideration requests and AU hearint requests >> for home health 
and hotniee care. Our data collection does not sepaiate focae entities. The data is for FY 
1997 (Oct 96 thru Sep 97). 

o Total nianberofHHA bills processed = 22, 690,t2S 
0 Toad number of HHA bills denied - *27,916 

0 Total number of HHA/Hospice reconsideration requests received = 33,232 

0 Total number of HHA/Hospice reconsidetation requests processed = 35,336 

0 Total number of HHA/Hospice reconsideration determinations which resulted in 
increased payments (foil or paitial) = 19,333 

o TotalnumberofHMA/Hospioe AL) hearing reqnesB received • 13409 

o Total number of HHA/Hospice ALJ hearing request s completed = 12,092 

0 Total number ofHHA/Hospice ALJ hearing requests completed which resulted in 
inctcased paytnetrts (foil or partial) = (,91 1 

NOTE: An appeal request (rreonsideration and AU bearing) may involve one or more 
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7S00 Security Boulevad 
Rilttmare, MD 2 1 2M 


September 17, 1997 


Mr Michael Kinslow 
National Association for Home Care 
228 7th Street. S E 
Washington, DC 20003 

Dear Mr. Kinslow: 

The fbllowing dau is provided in response to your request for information on the percentage of 
reversals for home health care at the reeonnderation level and the AU levd for FY 96. Please 
note that the information is for home heahb agencies £>4 hospice care. Our data collection does 
not separate these entities 

Intermediary Pan A Reconsideration Data, HHA/HOSP 
Fiscal Year 1996 (Oct 95 thru Sep 96) 

Total Reconsideration Requests Processed 48,537 

Number with Increased Payments 18.962 

Percentage of Reversals 39*/c 


Imermediary Part A ALT Hearings. HHA/HOSP 
Fiscal Year 1996 (Oa 95 thru Sep 96) 

Total AU Hearing Requests Completed 7.839 

Number with Increased Payments 6,394 

Percentage of Reversals 81.3% 

If additional assistance is required, please contact me at (410) 786-7638. 



Division afBmSciaiy Protections 
bntitlemeQt, Enroilmeni ft Proiecnons Group 
Cemer for Beneficiary Services 
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MV 20 1996 


7S00 SECURITY BOULEVARD 
BALTIMORE MD 2 1 244. l«$0 


Mr Michael Kinslow 
National Association for Home Care 
228 7ih Street. S E 
Washington. DC 20003 

Dear Mr. Kinslow 

This office received your request for information on the percentage of reversals for home health 
care at the reconsideration level and the AU level The following data is provided in response to 
your inquiry. Please note that the information is for home health agencies nul hospice care Our 
data collection does not separate these entities 

Intermediary Part A Reconsideration Data, HHA/HOSP 
Fiscal Year 1995 (Oct 94 thru Sep 95) 

Total Reconsideration Requests Processed 40,107 

Number v/ith Increased Payments 18,691 

Percentage of Reversals 46.6% 


Intermediary Pan A ALJ Hearings, HHA/HOSP 
Fiscal Year 1995 (Oct 94 thru Sep 95) 

Total AU Hearing Requests Completed 5,508 

Number with Increased Payments 4,440 

Percentage of Reversals 80 6% 


I hope the above information is helpful If additional assistance is required, please contact Beverly 
Sgroi, of my staff, at (410) 786-7638 






Cheryl L Slay 
Manager. Appeals 
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NATION AL ASSOCIATION FOR HOME CARE 
519CSTREET. N.E.. STANTON PARK 
WASHINGTON. D C 20002-5809 
(202)547-7424. FAX (202 1 547-3540 


August 22 , 1995 


STANLEY M. BfL\M) 
CEVEftALCCXJNSEL 


The Honorable Newt Gingrich 
Speaker of the House 
U.S. House of Representatives 
H-233 The Capitol 
Washington, D C. 20515 

Dear Mr. Speaker; 

I appreciated so much your generously giving of your time for me to interview you on 
August 7. It was a great honor and pleasure for me to be able to spend time with you. At that 
interview, you had asked that I give you some recommendations on behalf of the National Association 
for Home Care (NAHC) on how to prevent fraud and abuse in the industry. I share your deep 
concern about this issue, and have been proud that there has been a relatively low iocideDce of fraud 
and abuse in the industry to date. However, it is essential that we prevent any further occurrences. 

The National Association for Home Care has developed specific recommendations on fraud 
and abuse that apply to the home care industry. In addition, NAHC has done extensive work with 
the Coalition of Health Associations United Against Fraud and Abuse, which is composed of 
organizations representing health care providers aixl suppliers, who want to work with Congress to 
eliminate fraud and abuse in the bealdi care industry. Our recommendatioDS are is follows: 

PROPOSALS FOR HEALTH CARE INDUSTRY-Wn>E FRAUD & ABUSE LEGISLATION 

Fraud and abuse statutes must: 

• Increase tools of enforcement, against willful and criminal violations by giving 
regulators budgetary recognition and sufficient resources to enforce the law; 

• Provide adequate and thorough education for providers, consumers, and payers to 
prevent violations; 

• Protect Federal health care programs ^om unnecessary cost, utilization, and die failure 
to deliver appropriate levels of care; 


■EHttSENTlNCTHE NATION'S HOME HEALTH AGENCIES HOME CAM A(DEO*GAN|Z XTIOSS A.NDHOSfICES 
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• Be appropriate for the changing health care marlcct; and 

• Separate willful from technical violations. 

We urge Congress to adopt die following proposals to help eliminate health care fraud and 

abuse. 


1. Tools of Enforcement 

A. Establishment of a new health care ftnud statute in the criminal code. Providing 
penalties or fines, or both for willfully and knowingly executing a scheme to defraud a health plan 
in connection with the delivery of health care benefits, as well as for obtaining money or property 
under false pretenses from a health plan would help as a deterrent to fraud. 

B. Provide for the creation of an Anti-Fkaud and Abuse Collection Account. An 
account subject to the congressional appropriations process would provide the Office of Inspector 
General and the Federal Bureau of Investigation with the resources necessary to prosecute fraudulent 
provider and suppliers, and to provide guidance to those who seek to comply with the law. 

C. Clarify Anti-Kkkback Statute. The current anti-kickback statute is vague and not 
focused on fraudulent activity. By codifying the Hanlesier Network vs. Shalala decision, the anti- 
kickback law would be ensured of applying to diose who intentionally defraud the government. (In 
this case, die court ruled that ‘knowingly and willfully* committing a fraudulent act should be the 
basis of federal prosecution.) and clarification of a long-standing issue that an action is illegal if a 
'significant or substantial reason' for making a payment is to induce referrals. 

D. Additional Enforcement Tools. In addition to criminal prosecution, regulators should 
be given the following enfoicement tools to punish diose found to commit a health care fraud offense: 

1) Exclusion from Federal and State Health Care Program. Mandatory exclusion 
from state and federal health care programs to those convicted of a health care felony. Increase 
exclusion and apply it to an officer in an entity that has been convicted of a health care offense, if that 
officer is found to have 'reason to know' that the crime was committed; and 

2) Expand and increase existing monetary civil penalties. Expanding penalties 
would serve as an appropriate deterrent. 

n. Health Care Fraud and Abuse Guidance 

The vast majority of providers and suppliers seek to comply with the complex laws of 
Medicare and Medicaid. Much of the 'noncompliance’ should be resolved with education and 
guidance. The following provides mechanisms for further guidance to health care providers on the 
scope and applicability of the anti-fraud satutes. 
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A. Safe Harbors. Update existing safe harbors and create new ones. 

B. Fraud Alerts. Establish a formal process for the request and issuance of special fraud 

alerts. 


C. Adrlsory Opinions. Advisory opinioos assist providers and others engaged in the 
delivery of health care to ensure that they remain in compliance with health care sutures and 
reguladotts. 

HI. Medicare Claims Processing 

The General Accounting Office (GAO) in its report entitled 'Medicare Claims-Commercial 
Technology Could Save Billions Lost to Billing Abuse* (May I99S) staled 'Flawed payment policies, 
weak billing controls, and inconsistent program management have all contributed to Medicare's 
vulnerability to waste, fraud, and abuse.' The following provisions would improve that process. 

A. Medicare Transaction System (MTS). Downgrade the priority or terminate the 
development of the Medicare Transaction System. 

B. Commercial Automatic Data Processing Equipment (ADPE). Require Medicare 
carriers to acquire commercially made Commercial Automatic Dau Processing Equipment. 

C. Reduce number of Medicare Carriers to ten. Upon implemenution of the ADPE. 
HCFA should be required to study and report to Congress on reducing its 32 Medicare Pan B carriers 
to 10 such as the Durable Medical Equipment Regional Carriers (DMERCs) that were reduced to 
four. This would help to foster better communication between HCFA and the Regional Carriers. 

D. Contractor/Provider Relationships. Prohibit Medicare carriers and intermediaries 
from reviewing claims of provider organizations when the Medicare contractor has an investment in 
that organization. 

E. Study Fraud and Abuse Under Managed Care. The rise in managed care brings 
new forms of fraud and abuse. For example, the government and beneficiaries may be defrauded 
through withholding necessary services. The Insdtute of Medicine should undertake a study on the 
types of fraud that it may encounter under managed care and to begin ways to detect and combat such 
fiaud. 

SPECmC HOME CARE FRAUD AND ABUSE RECOMMENDATIONS 

A. Umit Use of Subcontract Care by Medicare Certified Home Health Agencies. 
Esublish limits on Medicare.certified home health agencies’ use of subcontract care for the dominant 
health care services, such as nursing or home health aide, which it may provide. 
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B. Mandate Freedom of Choke Information as Part of the Discharge P lanning 
Process or Consumer Information Resources. Hospitals, nursing homes, payors, and consumer 
groups (e.g. AAAs) should be required to give prospective home care patknls fiiU information about 
the availability of qualified Medicare certified home health agencies serving their area. 

C. Provide Detailed and Appropriate Expfamatioiia of Benefits to Users of Home Care 
Services, informing the user of the kvel of billing of a home health agency in a proper manne r will 
allow beneficiaries to join in the enforcement effort. 

D. Ban Assistance by Home Health Agendcs to Physidans Regarding Physician Care 
Billing. Home Health agencies should be prdiibited kom providing record keeping and bill 
preparation services to physicians regarding the idiyskians billing for his/her care to Medicare 
patients. 


E. Require Home HeaHh Care Administrators to Meet a Standard of Certification 
and Accreditation. The last several years have seen unbridled growth in the rise of Medkare 
certified home health agencies. Inadequate standards are established for qualifications of home care 
administrators beyond those affecting the quality of care. Administrators should be certified relative 
to all standards of operation for a home health agency. 

I hope that this information is helpful to you. Please let me know if I can be of further 
assistance. I look forward to working with you and thank you for your leadership on this vital issue. 

With best regards. 


Sincerely, 


Val J. Halamandaris 
President 
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Mr. Shays. Mr. Schneider. 

Mr. Schneider. Thank you very much. Good morning. 

Mr. Chairman and members of the committee, thank you very 
much for inviting me here to testify this morning regarding the 
surety bonds. I am the president and chief executive officer of the 
Visiting Nurse Association of Central Jersey, or VNACJ. 

Our organization is a voluntary, nonprofit organization that has 
been serving the community with home-based and community- 
based services for over 85 years. As one of the largest freestanding. 
Medicare-certified home health agencies in the country, last year 
we provided 444,000 home visits to 12,000 Medicare beneficiaries. 

My testimony today will focus on our agency as well as the expe- 
riences in New Jersey. 

New Jersey providers, unfortunately, are in the unique position 
of being able to secure surety bonds more easily than the rest of 
the country. There are several reasons for this. However, the pri- 
mary reason is that the majority of our agencies are nonprofit orga- 
nizations that have longstanding reputations of efficiency and qual- 
ity services in the community. As a result, I believe that the surety 
companies took into consideration the fact that we have been pro- 
viding services for several decades, and even though we didn’t have 
the assets that some of the other organizations had, we were able 
to secure the bonds. 

In addition, most of the remaining agencies are hospital-based 
agencies that could utilize the assets of the hospitals to secure the 
bonds. However, there are still a few agencies in New Jersey that 
were unable to secure the bonds. 

The success of New Jersey in securing the surety bonds has now 
created the other problem of what do we do with it now that we 
have it. Based upon the information received from member agen- 
cies by the Home Health Assembly of New Jersey, more than 
$200,000 was spent by the member agencies, and there are fewer 
than 60 agencies in the State. Those amounts have ranged from a 
few thousand dollars for the smaller agencies to over $50,000 for 
our agency, and at a time when New Jersey providers are suffering 
from cuts in reimbursement and laying off staff due to the interim 
payment system, we have essentially wasted valuable funds that 
could have been utilized for other purposes. Essentially, the sce- 
nario is similar to the interim payment system in that the agencies 
that have complied and been efficient are now paying the biggest 
price. 

I do have a concern that the surety bond is not considered a re- 
imbursable cost under the Medicare program. Our organization has 
limited net assets. The only opportunity for us to generate a sur- 
plus is either through excess investment income or charitable con- 
tributions. 

In 1997, we had a very good year. On over $60 million of revenue 
we were able to generate an increase in net assets of $102,000. 
More than half of that increase in net assets had to be spent on 
surety bonds in 1998. 

By setting the bond at 15 percent of Medicare revenues and mak- 
ing the cost nonreimbursable. Medicare is forcing the community- 
based providers to reallocate funds that would have otherwise been 
used for charity care, preventive services in the community or, in 
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1998, subsidizing the Medicare interim payment system. The finan- 
cial burden on these agencies is creating a significant access prob- 
lem for community health services throughout the country. 

With regard to the moratorium which I was also asked to speak 
on, we have certificate of need in New Jersey, and as a result there 
is significant scrutiny on new entrants into the market. I do not 
believe that New Jersey experienced any problems with new en- 
trants into the market. However, one of the problems of the mora- 
torium was that you could not open or move a branch office. Which 
means that if you have a branch office which is either too small, 
too large, too expensive or not strategically located, you could not 
move the office, which makes it very inefficient for an organiza- 
tion’s operations. Also, if the lease is being renewed, it puts the 
landlord in a very strong negotiating position when he knows that 
you can’t move your branch office. 

In closing, I would also like to thank Representative Pappas for 
sponsoring H.R. 3567 to change the interim payment system and 
for everybody who has spoken out regarding the interim payment 
system and has cosponsored a bill. 

I do have in my formal presentation some recommendations for 
the future implementation of surety bonds as well as antifraud rec- 
ommendations, and I would welcome the opportunity to work with 
the committee on any activities where they feel my expertise would 
be helpful. 

Mr. Shays. The recommendations are found on page 7? 

Mr. Schneider. It is on pages 3 and 4. 

Mr. Shays. Thank you. I think we will come back to those in the 
questioning. Thank you very much. I appreciate the recommenda- 
tions. 

[The prepared statement of Mr. Schneider follows:] 
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Mr. Chairman and Members of the Subcommittee, 

My name is Steven Schneider and I am the president and chief executive ofBcer of the Visiting 
Nurse Association of Central Jersey (VNACJ). Thank you for the opportunity to provide 
testimony regarding the Health Care Financing Administration’s (HCFA) efforts to implement 
the home health surety bond statutes. 

VNACJ is a voluntary, nonprofit organization, providing home- and community-based services 
for more than 8S years. As one of the largest fieestanding. Medicare-certified home health 
agencies in the country, VNACJ provided 444,000 home visits to 12,000 Medicare beneficiaries 
during 1997. 

This testimony will discuss the implementation of surety bonds for home health agencies. A 
specific focus will be placed on the experiences of VNACJ and providers throughout New Jersey 
regarding the availability of surety bonds, the impact of the surety bond retraction, and the 
burdens of the moratorium on new home health agencies. In addition, recorrunendations will be 
offered regarding the use of surety bonds as a viable tool in addressing waste, fiaud and abuse, as 
well as other anti-fiaud measures. 

For home health agencies in New Jersey, 1998 has been an extremely difficult year. The interim 
payment system (ffS) has resulted in significant cuts in Medicare reimbursement through the 
reductions of the cost per visit limits and the implementation of new per-beneficiary limits. 1 
would be remiss if I didn’t take this opportunity to thank Representative Mike P^pas (R-NJ) for 
his support in sponsoring H.R. 3567, the “Medicare Home Health Equity Act.” I would also like 
to thank all the members of the Committee who have cosponsored IPS reform legislation and 
have supported home health agencies and Medicare beneficiaries. 


Implementation of Surety Bonds for Home Health Agencies 

Congress passed the Balanced Budget Act of 1997 requiring home health agencies participating 
in the Medicare program to maintain a surety bond at a minimum of $50,000. The underlying 
reason for this requirement was a heightened sensitivity to a perceived increase in waste, fiaud, 
and abuse within the Medicare home health benefit. As with any industry, as the market expands 
and the number of providers increases, the risks of abuses also increased. This is particularly 
true when the new entrants may not share the original values of the home care industry. 

The purpose of the surety bond was to act as a screening device to prevent individuals and 
organizations that presented a high risk of abuse fiom participating in the Medicate program. 
However, the regulations positioned the surety bond to serve as insurance against the loss of any 
Medicare overpayments, regardless of the reason. As a result, the surety bond addressed the risk 
of financial loss to the Medicare program, not necessarily the risk of waste, fiaud and abuse by 
providers. 


1 
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Throughout the country, approximately 60% of home health agencies could not effectively or 
reasonably secure a surety bond. This occurred for a variety of reasons, including the insufficient 
net worth or collateral of the providers. Surety companies were also concerned with the financial 
viability of providers based on the low reimbursement rates under the interim payment system. 

New Jersey providers are in the unique, and unfortunate, position of being more successful in 
securing surety bonds. The majority of New Jersey’s providers are nonprofit organizations with 
long, stable and efficient histories. Most have been serving their communities for decades. The 
surety companies recognized the long standing existence of these financially solvent 
organizations, even though their net assets might not have been as significant as other providers. 
New Jersey also has several hospital-based agencies that can rely on the net assets of the hospital 
as a basis of securing a surety bond. However, some New Jersey providers, despite their 
excellent histoiy, have still been unable to purchase surety bonds due to lack of accumulated 
assets or reserves. 

New Jersey’s success in securing surety bonds has now created the problem of obtaining refunds 
fiom the surety companies. Based upon information received fiom member agencies, the Home 
Health Assembly of New Jersey (HHANJ) estimates that well over $200,000 has been spent on 
the surety bonds mandated by HCFA this year. The costs range fiom a few thousand dollars for 
the smaller agencies to more than $50,000 for VNACJ. 

At a time when New Jersey providers are suffering fiom cuts in reimbursement and laying off 
staff to respond to the interim payment system, they have wasted valuable funds in paying for 
surety bonds that are now no longer required. As a matter of fact, the scenario is similar to the 
interim payment system. Providers that complied with the requirements of the Medicare 
program are now suffering the most. Once again, the industry’s most efficient agencies are 
paying the price. 

Why isn’t the cost of a surety bond that is required by Medicare considered a reimbursable cost 
under the Medicare program? VNACJ is a noi^rofit organization with limi ted net assets. The 
only opportunity for generating surplus funds is through excess investment income or charitable 
contributions. In 1997, VNACJ bad a very good year. On gross revenue of more than $60 
million, VNACJ generated an increase in net assets of $102,000. Mote than half of that amount 
went to cover the $57,000 cost of the 1998 surety bond. 

By setting the bond at 15% of Medicate revenues and making the cost of the surety bond a non- 
reimbursable expense. Medicare is forcing community-based providers to reallocate funds that 
would have otherwise gone to cover charity care, preventive health services, and, in 1998, to 
subsidize Medicare’s interim payment system. The financial burden of an excessive surety bond 
results in a significant loss of access to community-based services throughout the eountry. It is 
imperative that the cost of a surety bond, or any amounts that are not refunded by the surety 
companies in 1998, be considered a reimbursable expense under Medicare. 


2 



116 


TESTIMONY BEFORE THE SUBCOMMITTEE ON HUMAN RESOURCES 

JULY 22. 1998 


Recommendations for the Future Tnmle inentation of Surety Bonds 

HCFA recently retracted the surety bond requirements, with the new rules not effective until at 

least February 1999. Recommendations to considered for the future implementation are as 

follows: 

• Surety bonds should be limited to loss through haud and abuse, not serve as insurance 
against all oveipayments regardless of the reason. 

• Surety bonds stould be used to screen out inappropriate providers. 

• Surety bonds should be limited to $50,000, with the ability to reduce the amount for 
smaller agencies. Requiring a surety bond for 15% of Medicare revenues is excessive 
and creates an unnecessary finan cial burden for providers. 

• Surety bonds should be a reimbursable cost under the Medicare program. 

• Surety bonds should be required for new entrants into the Medicare program or for 
providers with histories of fraud and abuse. Providers in good standing with Medicare 
that have demonstrated fiscal responsibility should be exempt from surety bonds. 
Following an qrpropriate probationary period, after demonstrating compliance, new 
agencies should also be exempt from surety bonds. 

• Surety bonds should be the payment of last resort. Providers should be able to exhaust all 
available alternatives for repayment prior to the utilization of the surety bond. 

• Surety bonds should not be required for new subunits or branch offices of existing 
providers. 


Moratorium on New Home Health Agencies 

In September 1997, President Clinton announced the imposition of a moratorium on new 
Medicare home health agencies. The purpose of the moratorium was to put a hold on new 
agencies until HCFA could implement additional safeguards against fraud and abuse. Such 
safeguards included revised Medicare program adrttission standards and the surety bond 
requirements. 

The moratorium had minimal irrqract on curbing waste, fraud and abuse. The surety bond as 
implonented screens new organizations for financial viability and solvency. It does not serve as 
a screen for the potential fraud and abuse by the provider or its enqiloyees. In fact, new 
providers may be more successful in securing a surety bond because they bring no accumulated 
risk of liability under the Medicare program. 

New Jersey maintainn certificate of need requirements for home health agencies. As a result, 
new providers undergo ngnificant scrutiny during the review process. The certificate of need 
process, with planned, orderly growth of home health providers is one of the rtuyor reasons New 
Jersey has experienced such fovorable utilization rates in corttparison to the test of the country. 
Accordingly, the impact of the moratorium was not felt as significantly in New Jersey as in other 
states. 
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One of the burdens of the moratorium on existing providers was the inability to open or move a 
branch office location. For larger agencies covering expansive geography, a branch office 
provides for more efficient and effective delivery of care. Limiting an existing provider’s ability 
to open or move a branch office results in a constraint that negatively impacts operations. For 
example, if a lease is expiring for an existing office site that might be too large, too small, too 
expensive or no longer strategically located, an agency could not relocate due to the moratorium. 
This not only leads to inefficiency, but also puts the landlord in a very strong bargaining position 
in negotiating a lease renewal. Any future moratorium should consider the needs and operational 
requirements of existing providers. 


Other Anti-Fraud Recommendations 

In addressing the issues of waste, fraud and abuse, it is important that preventive measures be 

given a higher priority. The following recommendations include practices and activities 

implemented by providers in an effort to proactively address the issues of waste, fraud and abuse, 

as well as selected initiatives that should be pursued by HCFA: 

• Require screening and criminal background checks for all principals, executives and 
employees. 

• Require the implementation of an interoally developed corporate compliance plan that 
meets specific guidelines. 

• Require providers to demonstrate competency in Medicare fiscal matters as well as home 
health service delivery. 

• Implement a prospective payment system, eliminating cost reimbursement. 

• Eliminate the interim payment system. IPS rewards the past inefficiencies and over 
utilization of certain providers, while creating a competitive disadvantage for the most 
cost effective providers. 

• Identify the reasons for the significant regional variances in visits per beneficiary and 
costs per beneficiary. 

• Determine the reason utilization increases when the percentage of for-profit agencies 
increases or the ratio of providers per beneficiary increases. 


Conclusion 

Thank you for inviting me to present testimony on the surety bond issue and provide some 
specific information regarding home care in New Jersey. 1 would be happy to address any 
questions the Members have regarding any of the matters I’ve discussed. I would also welcome 
the opportunity to work with the Subcommittee in the development of standards or the review of 
any issues relevant to the home health industry. Please do not hesitate to involve me if I can be 
of any assistance. 
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Mr. Shays. Mr. Richard. 

Mr. Richard. Thank you for the opportunity to come and share 
with you today our experience at SUN Home Health Services. 

I am Steve Richard. I have been the Chief Financial Officer at 
SUN Home Health Services for 17 years. I have what I think has 
been a unique opportunity to kind of grow up with the home health 
industry. I remember the days of copayments and limits on visits, 
and I remember those days not fondly, and appreciate the improve- 
ment we have made in the benefits in the last 17 years. 

We do have a staff of 425 people that covers 15 counties from 11 
offices in Central Pennsylvania. We have been in business as a 
freestanding home health agency for 30 years. We have no affili- 
ation with a hospital. We have no affiliation with a health plan. So 
as a freestanding, traditional, nonprofit agency, we have only our- 
selves when it comes to assets. 

We have been an industry leader, being accredited by JCAHO 
with commendation for the last 5 years. We have participated in 
the OASIS demonstration project that was funded by HCFA to de- 
velop measurable outcomes. Those standards are now being placed 
in the conditions of participation. In our testimony you will see a 
letter from the Center for Health Policy and Research commending 
the outcomes that we have achieved as a home health agency. 

Having been what many would consider to be an excellent, 
squeaky-clean agency, we were in a position of having a very dif- 
ficult time getting a bond. When it came to getting a bond, because 
of the prorated years, our fiscal year starts April 1, the first Medi- 
care bond we needed was for the period of January 1 through 
March 31. We were able to finally acquire that bond the day before 
the deadline after contacting dozens of insurers and working with 
several agents. 

The company that finally wrote that part-year bond we thought 
would be more than happy to write the whole year bond. What we 
found when we had to go back and get a bond for the fiscal year 
beginning April 1, a bond now that was over $1 million because of 
our Medicare payments, was that the company that had written 
the bond prior would not consider us because they had decided not 
to write any bonds of that size. 

Going back into the market, we again worked with many agents 
and contacted dozens of insurance companies. As of the date when 
the home health surety bond regulations were pulled back, we had 
still not acquired a bond. 

Mr. Shays. What was the cost? 

Mr. Richard. The bond amount that we needed was in excess of 
$1 million. 

Mr. Shays. How much did it cost? 

Mr. Richard. $10,000 to $15,000, if we could have gotten it. 

Mr. Shays. I did not have a perspective. Thank you. 

Mr. Richard. We tried everything to get a bond. We sent per- 
sonal resumes, personal financial statements to some companies. 
We sent appraisals of any property that we owned. We went out 
and we tried to talk with our legislators who knew us, tried to get 
references. 

Having done all of those things, including we have a life insur- 
ance policy that a donor has named us as a beneficiary. It is a $1 
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million policy. It has no cash value. So we did everything humanly 
possible, and as of the time that the bond regulations were with- 
drawn, we still did not have a bond. 

I would say that I think that there are several reasons that 
HCFA is so intent on the bonding regulations. One of those has to 
do with IPS. One of the things that I have become very convinced 
of is that the bonding regulations are extremely important because 
HCFA realizes that with the new interim payment system that 
there will be hundreds and maybe thousands of home health agen- 
cies that will go out of business. And so I think that is something 
that needs to be factored into this equation. 

I also will tell you that the fact that the IPS system was in place 
was an impediment to us getting a bond. In the State of Pennsyl- 
vania, agencies have always traditionally been very cost efficient. 
Our per beneficiary limits in Pennsylvania are some of the lowest 
in the country, and when I went out to bond companies one of the 
questions that I was asked is, what is your IPS rate? And when 
I had to tell them that it was approximately half maybe of the na- 
tional average, it did me no good in getting a bond. 

I would have to agree with HCFA that there are bad apples out 
there. There needs to be ways to get rid of the bad apples. But one 
of the things that I do in my spare time is that I grow apples, and 
I store apples in my basement. And when the fruit flies start to 
come out, I know that I have a bad apple. And when I sort through 
my apples, I am very careful with the good apples because, once 
you bruise them, they are no good either. One of the things that 
is happening in this industry right now is that we are bruising and 
battering the good agencies along with the bad, and all we end up 
with is the type of mess that we have today. 

Excuse me if I get a little impassioned, but this is my career and 
my agency that was being put down the tubes by this regulation. 

Mr. Shays. We accept your version of passion. 

Mr. Richard. Thank you. 

Having said that, I do have some recommendations. I do think 
that we need stronger conditions of participation. We need to have 
stronger accreditation standards. We need to require compliance 
programs. We need to use outcome measurements. We need all of 
these things to help identify the good and the bad apples in the in- 
dustry. And I will tell you that there are too many home health 
agencies out there, and I am in agreement that there are bad ap- 
ples that need to be removed. 

I do have some other specific suggestions that are in my testi- 
mony, and I am not going to go through all of those, but I think 
it is important for this committee to realize that I represent an 
agency that is seen as an industry leader in many ways, but be- 
cause we were ^ilty, guilty of caring for our community, guilty of 
providing over $200,000 of uncompensated care annually, we did 
not have the financial assets to make a surety company com- 
fortable with our situation. 

Had I known these regulations were coming along, there were 
steps that could have been taken. We are taking steps now. We 
just launched or moved forward a very aggressive endowment pro- 
gram, trying to increase the assets that are in hand to be used as 
collateral and for financial collateral for this bond. 
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So I can assure you that we have done and are continuing to do 
everything that we can to get a bond, but the bonding regulations 
as they exist with the 15 percent limit do effect small businesses 
and they do effect nonprofits who have been out there providing 
care and not padding their bank accounts. 

Mr. Shays. I thank you very much, and this has been very help- 
ful testimony from all of you. 

[The prepared statement of Mr. Richard follows:] 
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\UIS OKFICE 

M Duke Sireci PO Bo\ 232 
Nunhimiberlond PA I7lj.i7 
I-8O0-634.5232 

HEALTH INFORNtATlON 

REFERRAL CENTER 

I- 8S8-l-SUNtare 

II- 888-478.6227) 


Congressman Chris Shays 

Chairman, House of Representative Government Reform & Oversight 
Subcommittee on Human Resources 
United States House of Representatives 
Washington, DC 20510 

Dear Chairman Shays and Subcommitiee members. 

Thank you for the opportunity to share our Medicare bond experiences. I am the Chief Financial 
Officer for SUN Home Health Services, a mid-sized, traditional Visiting Nurse Association 
serving a large portion of Central Pennsylvania for the last 30 years. Our staff of 425 employees 
providing service from 1 1 offices has built our reputation as a traditional not-for-profit VNA 
who has always done whatever was necessary to ensure care for all those in need in Central 
Pennsylvania. We are members of several National and State associations including the National 
Association of Homecare, Visiting Nurse Association of America, National Hospice 
Organization and Permsylvania Association of Home Health Agencies. 

We are one of 50 agencies selected nationwide to participate in the OASIS demonstration 
project, funded by HCFA throu^ the Center for Health Policy and Research. This project has 
been ongoing for several years and is designed to measure patient care outcomes and set 
standards for all Medicare-certified home care providers in the coming months. We were 
selected because of our good provider reputation and demonstrated leadership in the industry. 

Our continued high quality and effective and efficient outcomes have been commended by the 
Center for Health Policy, and a recent letter from project director Dr. Peter Shaughnessy is 
enclosed. 

The Joint Commission also documents our quality in our accreditation with commendation since 
1994. 

Because SUN Home Health is a community-based, not-for-profit provider we have always 
provided care to all in need regardless of their financial situation in lieu of building financial 
reserves. That community mission almost got us dismissed from the Medicare program because 
we did not have the fmancial asset base required to obtain the S 1 ,000,000 plus bond that was 
required of us by July 31**. 

Because our fiscal year begins April 1” the bonding regulations required us to get a Medicare 
bond for the three-month period of January through March. This required bond of approximately 
a quarter of a million dollars that was acquired just prior to the February 27ih deadline after 
having been denied by several companies. 

.ACCREDITED W ITH COMMENDATION BY THE jOl.NT COMMISSION ON -ACCREDITATION OE HEALTHCARE ORGANIZATIONS 
Thr OmivijI Rssisirjiion AnJ Finiitciil Iftioitiuiion Or SL'N Huiw Hcjlih Services. In,: Mav BcONainoJ Fruen Hk Pcnmylxama Depanmeni Ot Siai,' B« Callinj! Toll Ft.;.; \^llhln 
Ptnnsvlvania l-nO(V7.*2 0^99 Rctiilcaiion Duel Not Impiv Eihlorienvni 
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The fact that we were unable to acquire the full year bond for the fiscal year beginning April 1 , 
1998, was not because we had had Medicare deficiencies or had ever experienced overpayments. 
In fact, we have never had any significant issue of any kind with Medicare but simply lacked the 
financial assets desired by insurers to write the bond at the required dollar amount. Our very 
existence was threatened because we had taken our not-for-profit status and our community- 
mission seriously and had invested our resources in providing armually over S200,000 in 
uncompensated care and free community health education. In the 17 years 1 have served as CFO 
at SUN Home Health Services, we could have built a stronger asset base, however our mission 
was homecare, not the padding of corporate or personal bank accounts. The truth is that much of 
the homecare industry is a very ct^iital poor industry with the exceptions of institutional based or 
some large proprietary organizations. The financial assets shown on financial statements do not 
ensure quality cost effective homecare services. Homecare programs are built around caring 
professional staff, not bricks and mortar, medical equipment or cash reserves. 

During the months of April, May and June, we were presented to dozens of surety companies for 
coverage. Some companies declined because they were not willing to write any home health 
bonds in excess of a million dollars, as we required. Many other companies simply did not see us 
as a good credit risk upon review of our financial st^ements. A few companies at the time of the 
bonding delay in late June had not provided formal responses. We cannot say with any certainty 
that they would not have given us a bond but to that point they had not extended coverage even 
though we were doing our best to sell ourselves to them for coverage. We sent them appraisals of 
the one office we do own. We informed them of a life insurance policy naming SUN Home as 
the benehciary. We sent them impressive resumes of our senior management staff in an attempt 
to document our home health expertise and personal integrity. None of these strategies result^ 
in a bond. We aggressively tried to get a bond and failed. We did not delay or wait to see what 
happened as the industry has been accused of. That strategy was never suggested to us nor would 
we ever take such a foolish risk to our patients and staff. 

As a community based homecare provider we were and are committed to staying in business and 
caring for the thousands of patients we care for annually. We have taken steps to try to bolster 
our financial base including the launching of an endowment fund campaign to ensure that we can 
meet whatever future demands are placed upon homecare providers. 

We do recognize that there are some bad apples in the industry and we commend HCFA for 
addressing the issue. I personally believe that there are agencies that should not be providing 
service. SUN Home also recognizes that change oftwt creates winners and losers. However the 
bonding regulations and the current IPS payment system does little to discriminate the bad from 
the good and in many instances may actually penalize the cost-efficient, service-minded 
providers while rewarding the more expensive less efficient providers. We believe the current 
IPS structure is simply bad policy and needs Congress' immediate attention to avoid a national 
homecare crisis. 

Wc would make the following suggestion to HCFA for improvement of its fraud and abuse 
campaign. 

1 . Further study the effects of bonds on small business entities before releasing new regulations. 

2. Create capitalization and/or bonding requirements for new providers that would be relaxed or 
eliminated as the provider demonstrates their ability to serve patients and follow program 
guidelines. 
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3. Strengthen accreditation and Conditions of Participation guidelines. 

4. Require corporate fraud and abuse compliance programs for all providers. 

5. Continue to develop with industry input outcome measures that can be used to evaluate 
homecare agencies. 

6. Correct IPS and move quickly to a PPS system that allows cost efficient agencies to be 
rewarded and places the appropriate financial constraints on high cost providers. 

7. Lastly, I can’t stress enough HCFA’s need to work tviih the industry. The industry wants to 
eliminate any fraud and abuse as much as HCFA does. Working together as partners with a 
common goal will accomplish more than the current adversarial relationship. 

Thank you again for the opportunity to share my perspective. 

SUN Home Health Services and many quality home care providers across the United States 

remain committed to our patients and our communities. However we need your help to insure 

that our mission is not destroyed by bad healthcare policy at the national level. Thank you for 

your assistance in this home-care crisis. 

Respectfully submitted, 




Steven Richard 
Chief Financial Officer 
SUN Home Health Services 
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The National Medicare Quality Assurance and Improvement Demonstration 


June 26. IGSS 


Jane E. Hyde, COO 

SUN Home Health Service's. Inc. 

61 Duke Street 

Northumberland, PA 17857-0232 
Dear Ms. Hyde. 

The purpose of this letter is to acknowledge and compliment you on SUN Home Health 
Services' participation in the National Medicare Quality Assurance and Quality 
Improvement Demonstration since 1996. As you know, the purpose of this national 
demonstration program is to test and refine a methodology to evaluate and then improve 
the patient outcomes of home health care. This entails data collection on every adult 
patient, outcome reporting, and outcome enhancement. We at the University of 
Colorado who designed the approach and are administering the demonstration were 
extremely Impressed that SUN Home Health Services lowered its hospitafaation rate by 
over six percentage points within just one year after beginning participation In the 
demonstration - an indicator of potentially outstanding care and of dedication to 
positively impacting the well being of your patients. 

This national demonstration project has been the precursor to and set the national 
standard for the soon-to>be -implemented approach Medicare is adopting to collecting 
Outcome and Assessment Information Set (OASIS) data and implementing a national 
approach to Outcome-Based Quality Improvement (OBQI) throughout the United States. 
SUN Home Health Services has played an important part in the demonstrabon by being 
one of the 50 original participating agencies, cdtecting and submitting data as required, 
and by developing and implementing pertinent quality Improvement plans for SUN's 
targeted outcomes. Your agency's conscientious involvement in the demonstration 
reflects a clear and strong commKmenl to providing quality care to your patients. 


Sincerely. 



CMt$r foe Httltft PaRty PosoonH ■ tJSi S. CaMW SM. M Amr. Cttoeo^o 10237 ■ BOX TSi-OSOfot: POSI 7538136 
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Mr. Shays. Ms. Quinn, you will finish up, and then we will take 
some questions. 

Ms. Quinn. Thank you, and thank you for the opportunity to par- 
ticipate. 

York Hospital is a nonprofit community hospital in the southern 
seacoast area of Maine. It has 79 beds. It has had a long-standing 
reputation in the community, since 1904, of providing community 
services, inpatient, outpatient and home services in a very creative 
way. 

About 3 years ago, we started providing home care in a non-tra- 
ditional way, just by continuing the care that the patients would 
receive in the hospital where the inpatient nurses would go out and 
see the patients at home to make sure that the discharge planning 
and the medication teaching and such were appropriate for that pa- 
tient. 

Well, the State of Maine had regulations about licensing and re- 
quired us to get licensed as a home health agency in the State, and 
because of those regulations the hospital decided to get a certifi- 
cation as a Medicare provider. At that point in time, we invested 
a lot of money and resources and then, when the moratorium was 
enacted, we were stopped dead in our tracks. 

Mr. Shays. When you say a lot of money? Give me a perspective? 

Ms. Quinn. Over a quarter of a million dollars, not including the 
time of the employees. 

Mr. Shays. That is a lot of money. 

Ms. Quinn. I have been asked to testify about the impact of the 
moratorium and also the surety bond, because we happen to be an 
agency that is hospital-based. And as Steve mentioned, if you are 
connected to an organization with assets, it is pretty easy to get a 
bond. And we were able to secure a bond with one phone call to 
one broker to one surety company, and it cost us $500 for a $50,000 
bond. We don’t have a history of Medicare payments and revenues 
in the home care program, so we didn’t have 15 percent of the reve- 
nue, but if we had, I can assure you it would have been very oner- 
ous. 

The moratorium itself probably stopped us from being able to 
service our patients in the way that York Hospital likes to service 
the community. We believe, as Bill mentioned, about caring, and 
that is the reason that we are in the business. 

If anybody were to examine my head or the people who made the 
decision at York Hospital to start a home health agency in this en- 
vironment, they would have said we are crazy. But we are not 
doing it because we are trying to have Medicare pay us a lot of 
money. We are doing it because our hospital has a patient vision 
which includes putting the patient first. We don’t just say it, we 
do it, and it makes sense in our continuum of care. 

So the moratorium prevented us from doing that, and it pre- 
vented our patients from getting access to that continuum of care 
for at least a 6-month period. 

Once you get the momentum and start a home health agency, I 
don’t know if any of you have started a business before with the 
kinds of regulations that we have, but it takes an awful lot of time 
and planning. If you get stopped in the middle, it is almost like 
starting all over again. 
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I think that the surety bond regulations that came out after the 
moratorium or some of the new regulations in terms of making 
home health agencies go through a new application process, our 
agency was the first in the State of Maine to go through the new 
application process with the new requirements. We were required 
to see 10 patients and demonstrate that we could provide care to 
10 patients before the State would survey us. 

In my experience of 20 years of home care, and I started in New 
York State, and I will let Mr. Towns know that there is a New 
York person here, I have been in home care for 18 years and a 
nurse for 20 years. There have been in the New England area 
where I have worked State licensing and certification procedures. 
I don’t understand why you weren’t able to get an answer to your 
question about what things can be done to enforce the regulations 
and to get the bad players out because there are things in place. 

If you have to be licensed in your State or if you have States 
with certificate of needs, there are hoops that you have to jump 
through. You can’t say, I want to be a provider, fill out an applica- 
tion and start providing home care. I can speak more to that later, 
but I don’t understand why you couldn’t get an answer to that. 

Because in my experience with the process of medical review, 
when you submit your claims, with the process of focused medical 
review, if the claims that you submit have too many errors, and in 
the process of your initial State survey and your annual State sur- 
veys, where the State surveyor comes in and looks at whether you 
are meeting the conditions of participation of the program in which 
there are qualifications for the administrator, the director of nurs- 
ing, qualifications for staff, qualifications for home health aides and 
supervision, and on and on and on, I don’t understand why these 
things can’t be utilized to enforce the program. And why are we 
wasting money, excuse me, in new programs and new regulations 
when we don’t just look at the systems that we have? 

Look at the good players. Look at the States with the good rep- 
utations and the agencies with good reputations. Look at the sys- 
tems that are in place that are working, and let’s make them work 
in other areas, and let’s focus on the bad apples or the fraudulent 
people or the waste, but let’s not t^ to reinvent the system. 

["rhe prepared statement of Ms. Quinn follows:] 
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Hospital 15 HOSnTAL DfttVE • 


VOMC, MAINE 0SMM-10M • 


I/A/ 

TEL. 207-3«»^1 • FAX 


July 18. 1998 

105th Congress of the United States 

House of Representatives 

Committee on Govemrhent Reform and Oversight 

Subcommittee on Human Resources 

The Honorable Christopher Shays, Connecticut 

Chairman 

Room B-372 Rayburn Building 
Washington. DC 20515 

RE: The Hearing on *'Med/cere Home Health Agencies; Still No Surety Against Fraud and Abuse" 

Dear Mr. Chairman: 

Thank you for the Invitation to testify at the hearing scheduled for Wednesday, July 22. 1998. It is an honor to 
have bwn selected. 

In response to your request for information, I am providing the foltowing: 

• this cover letter, Including the disclosure statement regarding receipt of federal grants and contracts; 

• my curiicuium vitae; 

• the testimony; 

• copies of two patient surveys and comments; 

• copies of two local newspaper articles about our Home Care program; 

• a York Hospital brochure; and 

• a brochure about York Hospital Home Care. 

DISCLOSURE STATEMENT : York Hospital Home Care was initially licensed by the State of Maine on 
October 2, 1997, and approved as a Home Health Agency in compliance with Medicare requirements effective 
April 17, 1998. York Hospital Home Care has not received any federal grants, subgrants, contracts, or 
subcontracts during the current fiscal year or either of the two previous fiscal years. 

In closing I would like to thank you, again, for this opportunity and honor. I look fonvard to meeting with you 
and sharing York Hospital Home Cere’s experiences with the subcommittee members. Please contact us 
should you have any forther requests. 

Jayn^FreMmarfQuinn, BSN, RN 

HcmeT^re Coordinator 

cc: Tom Allen, Representative 

John Baldacd, Representative 
Susan Collins, Senator 
Olympia Snowe, Senator 


N 
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Hohm Cara CoordhMtor, York Hoapltal. York, Naina, 10/20/97 - praaent. 
M ^ocalbla for eraating and aatabllahlng tha hoapltal'a Cartlflad 
Bom Haalth kgancy, Ineluding aifeiinlatratlva, clinical, flacal, 
ragulatory and oparatlooal a^paeta. ... 

Caaa ManagotAMf Nuraa, Ooluabla/HCk Portnnuch kaglooal Hcan Cara 
(fomarly Port anew th Kaglonal Vialtlng Buraaa and Hoqplca) , 
Po r taawuth, Haw Ra^pahira, 11/13/95 - 10/09/97. vialtlng Huraa 
raapoaalbla for coordination and prinary cara dalivary of all hcan 
haalth aarvioaa. 

VtoaPraaMontandOtraelorofNuralnB. vantuckat cottaga Hoapltal, 
■antuekat, Maaaachuaatta, 0/6/90 - 5/26/95. Kaaponaibla for 
■anagaaMnt and mhil ni atratlva functlooa (clinical, flacal, 
oparatlonal) for tha mraing Oarvlca DapartaMnt, rv—in I ty and Hcaa 
Haalth Dapartnant, Boaplea, Anaathaala, Phamacy, Hatarlala 
Hanagaaaint, Adult Oannuaity Day Oantar and tha propriatary 
aubaldlary of tha hoapltal, Oottaga Cara Dnlladltad, Inc. . Tbaaa 
fuDCtlooa ineludad hiadgat praparatlon and adnlnlatratioo, paraoonal 
raaponalbllltiaa, policy and prooadura davalnpaaint and 
laplaMatatlon both for Individual dapartaanta and Hoapltal -wide 
ayataaw, atratagic planning, total guality iaprovanant progran 
davalopaant and laplaMntatioo, and clinical program devalopawnt for 
Inpatient, ou^atlant and rnwinity aarvlcaa. Served as 
JWhdnlstrator of tha Hoapltal In the abaa n ca of the President. 
Attained and nalntalnad JCABO accreditation for tha Hona Health 
D^wrtnent and Private Duty Agency. 

TMnIng CpoeWM, Allen Asaoclataa, Inc., (AAI) Nakefiald, 
Nnnsachusatta, 1/90 - 0/90. Ha^ponaibla for Installatioa and 
training of AAI 'a nanaganant Infomation syatan for hcaa haalth 
aganclea and nantal health eantara. Activities involved lectures, 
p r ea a ntationa , ocoaulting, docuBantation, quality control, and 
davnlopaant. 
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Resua* of Jayne Vreodnan Quinn 


Paga Two 


Indapandant Contractor, visiting Nurse Service of Southern Maine, York, 
Maine, 9/89 - 1/90. Provided direct care and coordinated services. 

Associate, InterQual, Incorporated, North Hampton, New Hampshire, 

9/88 - 9/89. Consultant to health care providers for quality 
assurance, utilization review and risk management programs. 
Experience Included direct consulting, assessment and Implementation 
of quality management programs, faculty for national educational 
seminars, development and publications. 

Medicare Admlnlstrator/Reglonsl Director, Special Care Home Health 
Services, Nobum, Massachusetts, 4/86 - 9/88. Executive Director of 
the Certified Division with responsibilities focused on clinical^ 
administrative, regulatory, and fiscal operations. General Manager 
of five of the ten Branch Offices in the Private Division directing 
marketing and sales, service, personnel, purchasing, collections, 
development md expansion, and budget. 

Patient Cars Coordinator, Seunarltan Hospital, Troy, New York, 

7/84 - 12/85. Responsible for administrative emd clinical operation 
of the medical surgical units (168 beds, 180 employees) . 

Patient Service Manager, visiting Nurse Service of New York, New 
York City, New York, 2/83 -7/84. Public Health Nurse, 9/80 - 2/83. 
Coordinated comprehensive health care for patients in a community 
setting. 

Primary Nurse, University of Rochester, Strong Memorial Hospital, 
Rochester, New York, 6/79 - 8/80. Responsibilities included primary 
care delivery to medical/surgical patients, assessing and monitoring 
cardiac patients on telemetry, conducting research and serving as a 
peritoneal dialysis resource nurse. 

RELATED INFORMATION : 

Professional Organizations : Amerlccui Nurses Association; Home Care 
Alllemce of Maine (Board of Directors 1997 - present) ,- New Hampshire 
Nurses Association; Portsmouth Regional Health Support Associates 
(Board of Directors 1997 - present) . 

Nursing Registration : Maine; Massachusetts,- New Hampshire; New York. 

Certification: American Nurses Association Certification In Nursing 
Administration (C.N.A.), since 1986 (current through the year 2000). 
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TESTIMONY 


July 18. 1998 

105th Congress of the UnRed States 

House of Representatives 

Commltlae on Government Rstbim and OveiBight 

Suboommltlea on Human Resources 

The Honorable Chrlstophar Shays, Chaimian 

Room B-372 Rayburn BiMkig 

WasNnglon. DC 20515 


Dear Mr. Cturirman: 


This testimony Is subrnMsd to the House Subco mm ittee on Human Resources, with oversight 
responsMties for the Department of Healih and Human Sarvicae, for the hearing UHad TMedlcare 
Honw Haafoi Agencies: SHI No Surety Against Fraud and Abuse' schadulsd for Wednesday, July 
22, 1998 at 10:00 a.m. In the Rayburn House Oflioe Bulding. Yortr Hospllal Home Care has been 
ashed to share our expartencesr e l efo d to the surety bond Issue, the eer»sr moratorium ImplementBd 
by HCFA on new home haallh appicants, and the alfoct these two acdons have had on atforts to 
light waste, fraud anri abuse In home haallh. 


Our testimony reflects the recounting of our advertojia In stalling a home healih agency In York, 
M e lna. and addresses the following topics: 


1. York HoapKal's experlanoe In provMbig care to Ihe community and Hie reason we sought 
feolfsr home care In the tlret p la c e; 


2. Yortr HoepHal Home Cere's eapertence with the O eptsm b er t8, 1997 HCFA Impo e s d 
moratorium, biduiflng financial and access problems as a lesuN of the moratiortiBn; 


3. Yorli Hospital Home Care's efforts to secure a siaely bond; and 


4. Andfraud recommendations that wo befleve may help to eneure fewer problems of waste, 
fraud and abuse In the home health Industry. 


We do not pretend to be experts with regard to the spedflc numbers and statistics about fraud and 
abuse in home health care agencies that all sides seem to be reporting and disputing; you have 


York HeopItsI Homo Caro Toalimony. JULY 21, IMS 
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several other witnesses to speak to those points. However we believe you selected York Hospital 
Home Care simply because of our individual and collective experience In actually delivering home 
health care to patients In our community, and in maneuvering through the Innumerable regulatory 
hoops along the way. At any rate, here is our story. 


1. York Hospital’s experisnca In providing ears to the community and the reason we 
sought to offer home cars In the first place: 


York Hospital has been serving the southern Maine seacoast area since 1904. We are a 79 bed 
non-proftt community hospital with a wide range of services from birthing to skilled nursing. We are 
unique In that we consider the desires and needs of our patients first and strive to meet them. Our 
documented testimonials from patients, their families and friends will substantiate our ability to 
accomplish this. 

About nine years ago, we developed a model of care for our expectant mothers that extends through 
discovery of pregnancy, to delivery, and Includes home visits for the first five years of the child's life. 
Hospital based nurses Initially meet the expectant mother in the physician’s office: this starts the 
relationship. These nurses will be providing all preparation courses as well as care during the 
delivery and recovery. They develop a relationship with the mother and family that continues 
throughout the prenatal course on through delivery and return to home. A pediatric nurse then 
begins a relationship and follows the infant and family throughout the first five years of life with focus 
on growth and developmental stages of the child during this period. 

This program has been such a success that we realized how important a continuum of care is for 
every patient, regardless of age. In March of 1995 we implemented a plan for reorganization that 
focused on putting the maximum amount of resources in areas that touch the patient. We did away 
with the various ‘layers' of people that our patients must meet and deal with. Following entrance into 
the hospital, a patient will be cared for by nurses who work as a team organized by community. We 
call these teams paths and list them by the communities of York. Wells, KIttery and Eliot. “Path* 
stands for “Patient Approach To Health* and Is further explained in York Hospital’s patient vision 
statement. 


YORK HOSPITAL 
PATIENT VISION 


THROUGH THE PATIENTS EYES 
Caring, Listening, Satisfying... One by One 


At York Hospital, each ons of us Is devoted to satisfying the needs and expectatlorw of 
every patient by: 
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• deeply caring about and understanding each patient’s unique needs and 
concerns. 

• meeting each patient’s expectations by providing value through their eyes. 

• responding to each patient with clear Information, personal attention and 
respacL 

• allowing patients to make their own decisions about their treatment and 
care. 

« nurturing an enduring relationship with each patient and their family that 
begins prior to their hospital experiettce and continues after they return 
home. 


Our unique spirit of dedication to patient satisfaction sets us apart. K Is the promise on which 
our current patients rely, to which iww patients are attracted and by which each one of us 
lives. 


We share this vision statement with all of our patients when they receive care at York Hospital. At 
discharge from the hospital the patient will always racelvs a follow-up call and up to three home visits 
by one of their path nurses. At this time, the nurse is evaluating the patient in their own environment, 
assessing their understanding of their medications, and other Instructional activities. This Is done at 
no charge to the patient. 

Other services such as telephone calls to patients following a visit to a specialty area like Emargertcy 
Care, Physical Therapy, Cardiology, Surgery, or Special Procedures, are all part of our patient 
program. We have a TeleNurse Program that provides medical advice 24 hours a day, every day of 
the week for anyone who calls in with questions on health and/or treatment options. This service is 
available to those who reside anywhere in our area and even beyond, through our toU-free nitrhber. 
We offer free transportation to patients and their families to come to the hospital, to return home, to 
physician offices, and other off-site heatthcare facilities. We have a home meal dellvaty program in 
our service area and also a delivery servfoe from our retail pharmacy. There Is a nominal charge of 
$2.00 for this service. 

For three years we have been working on a comprehensive home care program. As previously 
stated, we tael this Is a vital part of our total pati^ care commitment We know our patients and feel 
we can best serve them In attaining a quality of life that Is optimal for the patient and the farrtily. 

When the Stats of Maine required us to obtain a state licanw as a home care agatxy because of our 
path discharge visit program, we learned that we needed to Implement many of the same structures, 
policies, procedures and operations of a Medicars certified Home Health Agerxty. So York HospMal 
elected to retain the unique Oischatge Visit Program as a Maine-licensed home care providar that Is 
mt Medicate certified, and to start a new Home Health Agency that would participate In the Medicate 
program. 


s 
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2. York Hopital Home Care’s experience with the September IS, 1997 HCFA imposed 
moratorium, Including financial and access problems as a result of the moratorium; 


We began in earnest in January of 1997 by hiring a consultant to set up the initial plan, budget, 
policies, procedures, education and application process. Many activities were initiated during this 
period including ordering supplies, furniture, computer hardware and software: setting up space, 
scheduling computer development, education and Implementation: expense of time, resources, and 
commitments. On August 1, 1997, the application for Maine state licensure was submitted as the first 
step in establishing a new Medicare certlM Home Health Agency. The state survey was then 
scheduled for October 2, 1997. I accepted the position of Home Cara Coordinator on September 12, 
1997, with a start date of October 20. And than the moratorium hit. 

Needless to say, we were devastated. We felt that York Hospital had initiated the application 
process prior to the September 15 date, but our appeals to HCFA were unsuccessful in obtaining an 
exception to the moratorium. York Hospital received a January 6, 1998 letter from Robert Strelmer, 
Director of Disabled and Elderly Health Programs Group, Center for Medicaid and State Operations, 
HCFA in response to our request for exception to the moratorium. We were informed that the 
September 15, 1997 Initiative also included (I am quoting directly from his letter): 

“New Requirements. HHAs will be required to undergo recertification for Medicare every 3 
years. As part of the continuing enrollment process, agencies must submit an independent 
audit of their records and practices. In addition, agencies will have to supply information about 
related businesses they own, and meet capitalization requirements for 3 to 6 months of 
operation. HHAs will also be required to senre a minimum number of patients prior to seeking 
Medicare certification.' 

So. for that period of the moratorium, until it vras lifted on January 13, 1998, York Hospital could not 
go forarard. Generally speaking, we estimate approximately a 6 - 8 month delay in operational 
functions due to the moratorium. In fact, the Impact was tremendous: 

• Because of the ‘new requirements' established when the moratorium was lifted, we were required 
to complete the new HCFA 855 application, including infomnation about related businesses of the 
Hospital, the individual officers of our Board of Dlrectoia, and the senior management. Being the 
first to use this application resulted In additional time and resource delays (the State and Fiscal 
Intermediary were also new to the application, which resulted In time Issues there. I must 
comment , however, on the excellent response and assistance we received from the staff at the 
Maine State Division of Licensing and Certification, and Associated Hospital Senrice of Maine, in 
completing the process). 

• In addition, we were required to provide services to at least 10 patients and maintain an active 
census of 7 patients before the state could conduct the initial sunrey site visit. None of these 
services were billable because we were not certified as yet: but we could not become certified, 
until we demonstrated we could serve the 'minimum number of patients'. Prior to September 15, 
1997, that number was 1 patient. 

• The initial survey was also changed from a mutually scheduled date, to an unannounced site visit, 
as a result of these ‘new requirements'. 
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• Although w« were officially oeitHtod effective April 17, 1S9S, we have yet to UN for any Mfvloet 
due to the (May In Installalion of the computer syatam. This presents a tramendouc cash-flow 
problem, because we are providing servicas, payirtg staff, paying for supplies and other 
operational expenses. 

• The computer process which included trainfog. Installation, developrosnt , parallel nm and *go 
Ive’datewasorlginalyschadulad from October of 1097 to a ‘go Hve' date of June 1, 1008. 
Because of the moratorium, we could not even re s c h e du l e Ihe starting time unU April of 1998, 
with a projected ‘go Hve' date of October or November, 1908. This res(jlted hi a six rrxHith delay, 
at least. 

• Patients have been denied access to our continuum of care because of the momtorlum. We 
esthnate that period of denied access to be approximately 6 months. 

• We are currently provldino service at only S0% of the projected level for this time period. We 
estimate a loss of revenue of approKhn a taly $325,000 by ttieerxl of our current fiscal year (FYE 
08/30/1999). This lepresants a 27% basin revenue to our program because of ttie moratorium 
(Mays. 

• We were requbed to secure surety bonds as part of the biilial application process due to the 
publication <>f the surety bond regulations udien the iTtoratorium was Hfled. See the next topto for 
hifomiation about that process. 


3. York Hospital Home Care's efforts to secure a surety bond: 


• York Hospital Home Care was successful b securing three $50,000 security bonds for Medlca i e, 
term 01/01/98 - 08/30/98; MedIcaM, term (01/01/98 - 12/31/98); and Medicare, renewal term 
07/01/98-06/30/99. The cost was $500 each, a total of $1,500. These costs, although requbed 
for participation in the Medicare program, are not currently considered rsImbursaUe by Medicare 
orMedbab. 

• Because York Hospital Horiw Care is part of Yoik Hospital, we were abb to make one phone cal 
to our agent, vrho made contact with one surety company (on the list of faderaly approved surety 
companies) to secure the bonds. 

• Some of the conditions of the bonds are: 

1. A Medicars overpayment for which the PriTKlpalarxl Surety are flabb under Ihb Bond Is an 
‘unpaid claim,* (as deflned to 42 C.F.R. section 489.60 on the dab the Surety executes 
thb Borxl) arising out of payment for home health services which both becomes ^aipakT 
arxl for which HCFA ffret demands payment Horn the Surety, during the term of Ihb Bond. 

2. A dvfl penally for which the Principal and Surety are IbbburxlerthbBorKlb an 'unpaM 
civil nxinay penally of oesessmenT (as (Mined b 42 C.F.R. section 489.60 on the (Me the 
Surety executes thbBorxIjboorsiectlo o with home healih serv ic es vriflch both becomes 
‘unpakT and for which HCFA first (tomands payment from the surety, during the term of 
IhbBond. 

3. HCFA Shan promptly notify the Surety of any claims (H- civil money penaWes or 
assessments which H asserts against or Imposes on Ihe Principal during the tann of thb 
Bond. 


s 
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4. The total aggregate maximum liability of the Surety under this Bond, including interest, is 
the Penal Sum stated above without regard to the number or amount of unpaid claims and 
the number or amount of unpaid civil money penalties or assessments asserted against or 
Imposed upon the Principal. 

5. The Additional Requirements set forth in 42 C.F.R. section 489.66 on the date the Surety 
executes this Bond are hereby Incorporated by reference and are bindirtg on the Principal 
and Surety to the same extent as if set out verbatim herein. 

6. HCFA is the sole Obligee of this Bond, arxi no action may be brought on it by, or for the 
use or benefit of, any person or entity other than HCFA or its fiscal Intermediaries. 

• Because of the recent suspension of the surety bond requirement, we are attempting to cancel 
the second Medicare bond we purchased, and recover the $500. 

4. Antifraud recommendations that we believe may help to ensure fewer problems of 
waste, fraud and abuse in the home health Industry. 


Many of the “new requirements' for initial applications and recertification appear to be sound and 
reasonable in their effort to prevent waste, fraud and abuse. However, I am extremely concerned 
about the use of the surety bond under the current regulations. In addition, the moratorium only 
caused a painful and costly delay In our obtaining Medicare certification as a Home Health Agency. I 
do not believe it has anything to do with preventing waste, fraud and abuse , and should not be a tool 
to utilize in the future. 

But why waste our precious resources adding new conditions, processes and regulations In fighting 
fraud and abuse, when we have good systems in place in some states and regions that appear to do 
that job already? I am speaking about the individual state licensing and certification programs, with 
multiple and complex tools in place. The New England region, and the state of Maine In particular do 
not appear to have these horrific problems that continue to be sensationalized and applied to the 
Home Health irrdustry as a whole. Yet. we are being punished, driven out of business and 
persecuted by these McCarthy-like tactics that are evident in the Wedge surveys, HCFA mandates 
like sequential billing, and a general attitude of “WE* versus “THEY*. 

Where Is the patient In all of this? 

Instead of reacting, we need to work together to strengthen the systems we already have In place 
that are working. When there is evidence of actuai fraud and abuse there should be severe 
consequences, including fines, criminal prosecution and elimination from the Medicare program, 
when appropriate. But if there are unintentional errors due to human mistakes, do not call this fraud 
and abuse. 

In closing, It seems important to remind everyone that what we are really trying to do is provide the 
right care and services to the patients without banknjpting the Medicare program. Hopefully, the 
prospective payment system for home care will help address the financial aspect. As for the patient 
care issue, we ail need to embrace the vision of York Hospital and “Patient Approach To Health". 
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Panonaly, I have baan a RagMared Mum for hnnty yaara, wortdng In the Home Care Muttry for 
moat of that time. In a variety of aadfoga. FlrttMtdfocamoat,hoiwevar. la my devotion to nuiaing and 
foeua on paliani care. IwaraadtotwoonManuiaelotakacareofpaopla. Over the peat t aranty 
yaara, I bedave that I have bean able to do that, but more lima aaama to be focuaing on avaiylhlng 
but patlant care. At laaat at York Hoapllal and York HoapMal Horrw Care, I am part of a team of 
pao^ who have demort alra ted that an organtealton can be auccaaaful by doing the right thing aa we 
care for paopla, THROUGH THE PATIENTS EYES; Caring, Uatenlng, SaHs^Ing... One by One'. 

I hope thiahaa been halplul as you conUnuavrllh your analysis of these Issues. Thank you for the 
opportunHy to parbclpata. 


Sincerely,; 
Jayne/ 



Quinn,BSN, RN 
Coordinator 


o«u ^ 
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Hospital tal^ a 

Wi 


%b^’'iSiii&|w‘ '' 
■Staff Writer 


.' TOll& — :J^pwl!W alcteg with 
Us' PdtteD^a ^Pltroait^Ta.Haalth 
'^(PAT|I) riiian, YotitBotpltal has 
.^cated a homa care proera'fo fit 
^ many neads af ite patlenti. . 

.Similar to a Tiatthis nataa aaao- 
.datloa, Ycric HosiMal Home Care 
' provldea Ifoenaed vedallats to as- 
sist pattmts wte stm haeamadl- 
pal and, emoUaial needs tqUow^ 
A stay at the taite eare. ls^ty. 

“ItoiaattefliairireettlMhl^- 

•tel catpiaidn^ eeer yo ps Iji hiroy 
.tosetbi6meaftaraDiIfaiMs<a'm- 
Jury,' said Jayne Qolnn. the prat 
jm's dinetDr. “Bat someHmse 

'hUk TidMwhFmmf familn— mMU 

pad • nil tqjaiy. 


These' are fnittinriw when YHH& > ‘hoA>i^ 

can be' of heU».* ' ^ ;* ',\it6m the same heauft 

Qulm gave the cacanmle td a slohals that aided . i * 
strAeylctlm wboadba^MS been 
. half pataiyt^.Yha|notm^mOe ' 
well enou^ tb. i 'e ti5> heme, may 
need-PhyaJcal IhaglpiLte learn to 
walk agt^ peespatlapal therapy 
to karahm wWaAfln the k ■ 

AAg^L huiidu Tlidta'ta^^tas 
outinediestlanmd.lhsapil^ 
a oounaelor to behl vlddi dm 
ton broaght on by tha iOlndMl;^.'' 

- Among the w wn j h a a l^alaM Mmtl. ■ 

aUa^nome amswMe# ■' ‘ * 
nurses, hmna health aldaa,’' 
cal therapists, tpti ' " 
pathotoglats, occn^ 

Ists, liiad^ social ~ 

fled nagas^lstai 

ers, dampaniona and peiiHtuil cain 
attendants; Every effiort will be 
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P Care 

'cdnttRiMif from page I 

her bean and lungs, ask about any 
aihnenis and leconunend a daily 
regimen of deep breathing. 

Retrieving a tray of pill bottles 
from the kiieben, Layton began to 
oiguize the 14 varieties intodaily 
doses, "rm glad you're here doing 
[this] tor me," Wendell 
commented with gratitude, her 
ankle healed from tbe hceak in 
March, but her back pain still a 
chronic problem. 

Layton has visited Wendell for 
almost a month and a half, 
gradually decreasing the number 
of weekly visits as she noticed her 
gaining strength and growing more 
independent 

"Eva's 100 percent better than 
when I first saw her (in the 
hospital]," said Layton. “I think 
she's doing well and I probably 
won't have to visit much longer.” 

Home care services ate available 
loeveiyooe, regardless of whether 
they were a patient at York 
Hospital. 

If an individual has been a 
patient of tbe bospiiaL however, 
one of the goals of the program is 
loctcaie a feeling of continuiiy for 
patients and that includes 
continued care by the same people. 
In most mstances, familiar boes 
will make foOow-np visits So the 
home as home care providets, the 
backbone of the PATH program. 

PATH stands for Patient's 
AppraacbToHealtbandembodies 
the phtiosophy of York Hospital: 
looking atevoything Ihrou^ the 
patient’s c^. Each PATTf, or 


patient aiea, IS named afteranonby 
town — York, Kitleiy.Eliot, Wells 
— and nurses and other hospital 
staff members are typically plw»l 
in their particular hometown, as 
are patients. 

Home care nurse 'Maggie' 
. Mtnphy thinks the continuity of 
poist-bospital care is second to 
none. “It reduces stress, )mu get 
better faster in your own home, 
you eat better, sleep better, think 
more clearly, breathe your own 
germs and it even saves money. 
Tbe program is a professional 
challrage for me and it is really 
satisfying." 

All of the borne care specialists 
are licensed in tbe states of Maine 
and New Hampshire, and the 
program U a Medicare<titiried 
home health agency, similar to 
any visiting nurses association. 

Home care provides registered 
nurses, home-health aides, 
physical therapists, speech- 
language patbologisu, 
occupational thenyiisls, medi^ 
social workers, certified nnhe 
assistanu, hotnemakers (assist 
with shoaling, meals), posonal 
care auendants and companians. 

Tbe program also provides a 
wide variety of services, from 
roulisie home csre to IV therapy, 
careoftiKIntniiiallyillandlraiana 
victirns, Uobd draws, high-risk 
pregnancy and infant care, 
nutritioiioounseling, relmbililatioo 
and sodal work services, among 
others. • v - 

"No matter bow great the 
boipiial espeiience, everyone is 


^iuipipy to gmlfopiepAe^^ll^^H 
or injury,” Jayne Fte^|^H| 
Quirui, rLn. ^ cixndinawHB 

the home care program. "AtumSIB 
wtis the next logi^ slep.|nllU 
.PATH already in place.1;M^M^H 

Qiiirin has' more 'thiii^^^H 
decades of nursing exp^^^^H 
throughput . . New 
Ma^husefb, New-Udn^H 
and Maine, ^periepi^ ri|lnH| 
from home, acute and clioic|ja8|[ 
to administration. Froin^^^S 
perspective, she says will^ 
conviction: “This is the fra 
hospital I've worked in whe^die^ 
say the paiieiits' come -first 'a&^ 
th^ do. The Slaveys tbaP hat^ 
been returned by our first 
patients arereally positive. HuoraW 
beings answer etutii ptmoe r^ij^ 
thenrognunandantirseisonoBB 
24houtsaday,sevendaysaii^9H 

All of tbe home care Dortin^H 
staff hSire ym of experii^^^l 
the field, addedli^inn. 
the'progrSm nim, 
pmie^ aral 
humy’moR; 

AsUtytonfehil^ciiJlira^H 
hmwcck.alteir|>royiilra(g 
home one aoivio^wW 
smilcand pleasant dcin^^n|^H 
tbal ttiC 

“r^yfociisedpathepeed|wH|| 
pstiem.” Just ask Wended.* 

“Everyone who’s been bero]M|j 
been nice. I like having peraM 

York Hospital home care 
reached directly by caliing 
351-2194, or, toll-foe, 877^H 




Mr. Shays. Let me just have ah assessment of our panel here a 
second. 

Ms. Schubert, you basically represent the Surety Association, so 
you can speak to the whole issue of, the products that you provide 
and so on. 

Mr. Koniers, you are basically a supplier of equipment, medical 
equipment under Medicare? 

Mr. Koniers. Correct. 

Mr. Shays. Mr. Dombi, you basically represent the association of 
home health care providers, the basic — not the nurses, but the 
businesses that provide the services? 

Mr. Dombi. The not-for-profits, for-profits, hospital based, all of 
the above. 

Mr. Shays. Ms. Quinn, you are a hospital providing services? 

Ms. Quinn. Hospital-based certified home health agency. 

Mr. Shays. So you represent a bigger player in this process. You 
are connected to an institution that provides other services? 

Ms. Quinn. Correct. 

Mr. Shays. Mr. Richard, you are providing a service. I have no 
sense of your size. 

Mr. Richard. We have a $12 million budget. 

Mr. Shays. That is not insignificant. How would you be ranked 
among your peers, large or small? 

Mr. Richard. I would say medium to large agency. 

Mr. Shays. I think that is fair. 

Mr. Schneider, you again represent an association on a State 
level but not for the businesses themselves but nurses who provide 
these services? 

Mr. Schneider. No, I am actually from a provider, the Visiting 
Nurse Association of Central Jersey. 

Mr. Shays. You are a provider. 

Mr. Schneider. Nonprofit, freestanding. 

Mr. Shays. So we have a pretty good mix of witnesses here. 

You started us off, Ms. Schubert, and made the suggestion that 
the surety bond would be more likely to guarantee protection 
against fraud and abuse than financial reimbursement? You were 
moving in that direction? 

Ms. Schubert. Toward the end of my time, yes. 

Mr. Shays. That is one of the bottom lines? 

Ms. Schubert. There is certainly a continuum. Certainly the po- 
sition of most of our members is that it is up to the obligee to de- 
termine what kind of bond they want. You tell us the type of bond 
you want, and we will do what we can to provide that bond if pos- 
sible. 

Mr. Shays. I understand, and the government is stepping in and 
we mandated a protection that they may not have wanted. But 
what I am hearing you say and what I am really getting a feeling 
from all of our witnesses is that it obviously is going to be different 
for members of your association to determine whether they want 
to get into the marketplace of providing financial guarantees and 
having to deal with a system that sometimes isn’t understood by 
the participants. 

In other words, I would think that it would be very difficult to 
put a cost to a bond that is placing financial guarantees. I would 
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think that it would be very difficult and I would think that you 
would get into a lot of value judgments with HCFA as to what 
should have been paid and what shouldn’t have been paid. 

And the example of the half a million dollars, was that yours, 
Mr. Dombi? 

Mr. Dombi. Yes. 

Mr. Shays. That is a mouthful if you provided the service, and 
it seems to me you need a good Congressman to help you out on 
that bill with HCFA. Because it does seem that there must be more 
to the story. You need a good advocate on that one. 

Sorry for rambling here. 

One of the things that I am gaining from this is that maybe we 
should be looking at not just the faith performance bond to start 
with and decide whether we want to move beyond that. What is the 
reaction of all of you here? A short response, yes, no. 

Mr. Koniers. We agree with NAMES that perhaps a surety bond 
gains you entry into the Medicare program but certainly there are 
other vehicles in place today such as accreditation, licensure and 
certification that are excellent tools in monitoring the providers in 
the system, as some of our other witnesses had mentioned quite 
well. 

Mr. Shays. If you were going to have a surety bond. You make 
the argument that you don’t need a surety bond? 

Mr. Koniers. As you gain history within the system and become 
qualified and certified under other private sector vehicles, such as 
JCAHO or CHAP accreditation. 

Mr. Shays. Right. Anyone else want to comment on this? 

Ms. Schubert. The surety bond requirement should be in addi- 
tion to what you are talking about, in addition to certffication. But 
you have to keep in mind the second piece of surety bonds. If we 
are wrong, then the claims and losses will be paid by the surety, 
which this other program will not address. 

Mr. Shays. First off, the product wasn’t being offered to the ex- 
tent it should have been; and I understand why. But if you don’t 
have many players offering the service, you are not going to get a 
very competitive price? 

Ms. Schubert. Mr. Chairman, I don’t know that we know that. 
There are at least 54 companies that have written 

Mr. Shays. I know that some had trouble getting this. 

Ms. Schubert. Certainly. 

Mr. Shays. That says to me that it is difficult. For — it was dif- 
ficult to know — there was not a large list of people that they could 
go to to get these bonds, it appears — you can dispute it later— from 
the testimony that we have had. 

Yes, Ms. Quinn. 

Ms. Quinn. The efforts that the surety company mi§^t have to 
go throu^ to evaluate whether or not tlw candidate is a good risk 
is a process of shifting the burden of oversight from HCFA to a sur- 
ety bond company. I think we should spend the money that we 
have on the services that we have now and make them work right. 
I think it is deterring us from the real problem. 

Mr. Shays. I had a Baptist Church behind me that was lobbying 
against surety bonds and I am hearing this voice in one ear mm 
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one of my staff and one of Mr. Towns’ staff, but I did not think that 
a $10,000 to $15,000 cost was a significant cost. 

Mr. Richard. In our situation, the cost was not an issue. We 
were prepared to pay the cost, 1^2 to 1 percent, whatever that may 
be. Our situation was that it simply was not available. 

And what has been said here today and in talking with surety 
companies, they will tell you that we look at the credibility and the 
integrity of the agency and the owners and the management. And 
that is OK. But you can have a stellar agency as far as credibility. 
If you do not have financial assets, it still is not an insurable risk 
for that surety company. 

Beyond that, I think HCFA is looking at the bonds as not only 
an issue of fighting fraud and abuse but also to preserve the Medi- 
care trust fund, to preserve overpayments that are not recouped, 
and they are looking at it from a very financial perspective. They 
want to be able to recoup overpayments, which I must tell you 
takes on a new light with the interim payment system. 

Overpayments are a guarantee. They will happen. They are hap- 
pening and will continue to happen as long as that system is in 
place. 

Mr. Shays. I am going to come back, but let me give Mr. Towns 
the floor. But before I do, I gather — I am going to summarize what 
I think I am hearing you say, and then I want anyone to jump in, 
anyone here. 

That if you were going to have a surety bond, it would clearly 
be one over faith versus financial, but you are not advocating any 
bonds. Let me understand, among the five who may be purchasers 
of these, obviously if you are the association you want to sell them. 
But, Mr. Koniers, what is your position on surety bonds? 

Mr. Koniers. Our position is that a minimum surety bond re- 
quirement of $50,000 may be reasonable, but that over time, as you 
become accredited, certified and/or licensed and you do have a his- 
tory behind you, that that surety bond requirement be waived. 

Mr. Shays. So, basically, a Wstory of good service should make 
it less likely for you to have one? 

Mr. Koniers. Exactly. 

Mr. Dombi. Mr. Chairman, our position would be of similar na- 
ture to Mr. Koniers, a faith bond focused in on fraud and abuse for 
a period necessary to demonstrate good-faith operation. But we 
would have to agree with Ms. Quinn. Much of what goes into that 
analysis should continue to be done by HCFA, rather than having 
to spend money taking it from charity care to support that kind of 
a cost by a private organization. 

Ms. Quinn. I don’t think that we should have a bond but, if we 
did, I think the cost should be covered as part of our reimburse- 
ment for Medicare services. 

Mr. Shays. You would, obviously, go for the faith versus the fi- 
nancial? 

Ms. Quinn. Yes. 

Mr. Shays. Mr. Richard. 

Mr. Richard. I certainly question the bond’s effectiveness in ac- 
complishing what HCFA set out to do. A minimum bond for new 
entrants may make some sense in terms of solidif3dng the require- 
ments to get into the program. 
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Mr. Schneider. Going last, I will say that I agree with every- 
thing that they have said, and the cost should be a cost-reimburs- 
able expense, and it should be kept to a minimum. 

Mr. Shays. Mr. Richard, we were talking about Mr. Kanjorski, 
who is a very seasoned Member of Congress. We are happy to have 
you participate in this dialog. 

Mr. ELanjorski. Thank you. 

Mr. Towns. Thank you, Mr. Chairman. 

Ms. Schubert, the type of bond that they are asking for, isn’t that 
sort of unusual in the business? Is that traditional for the indus- 
try? This is basically — isn’t this new, the type that they are asking 
for? 

Ms. Schubert. To specifically repay overpayments, that is not 
something that we have done before. A financial guarantee is a 
typical surety bond, but you have to remember there are hundreds 
of kinds of surety bonds. This bond is unusual only in the sense 
that it has never been applied to the home health agency business 
before. It is a much more difficult bond to obtain than other types 
of surety bonds. 

Mr. Towns. I am concerned about the capitalization require- 
ments, and I have not been convinced that it has a lot to do with 
the delivery of service in terms. Can the panel explain the dif- 
ference between capitalization and effective service delivery? Can 
you help me with this? I am struggling. 

Mr. Dombi. If there is a connection, it relates to the ability of the 
agency to make it the first several months before payment is made 
by the Medicare program and there already had been a capitaliza- 
tion requirement. Because no home care agency could open its 
doors to Medicare patients without having sufficient funds to meet 
payroll and pay the rent for several months, because that is how 
many months it would take before payment started coming from 
the program already. 

If you have sufficient 

Mr. Towns. Timely payment would actually solve that problem? 

Mr. Dombi. If you have sufficient resources to do that, then your 
agency remains stable. 

The difficulty with the capitalization requirement is that it didn’t 
look at what resources. It restricted the resources. It had to be no 
more than one-half of the amount in a credit line, and the rest had 
to be personally controlled liquid assets, and that makes a big dif- 
ference in your ability to operate your home health care agency and 
to open the doors. 

But capitalization — as Ms. Quinn stated in her testimony, they 
capitalized by over a quarter of a million dollars before they opened 
the door, because that is what it took for startup costs. 

Mr. Richard. And the home health industiy is not a capital- 
asset-intensive organization. We are a very staff-intensive organi- 
zation. It is people, human resources that make home health agen- 
cies go. 

Mr. Towns. So, in other words, if the payment comes, then you 
don’t have the problem. That is the point that I am trying to un- 
derstand. 

We talk about fraud. We talk about all of this. And it seems to 
me, if you raised this, that you are asking people to do other things 
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to come into the business. I look at all aspects of fraud, where you 
get somebody to put money in and then you come in. I think the 
back door is something that we should try to do everything that we 
can to stop, and I think sometimes when we call ourselves fixing 
something we are actually tearing it down. 

Ms. Quinn. It is not unreasonable, I think, to make a contract 
with a provider and expect that provider to be in business a year 
after you make a contract with them. So any business needs to be 
able to have some kind of business plan, and if that means initial 
capitalization, that is not unreasonable. But, about payment, the 
way that the system is designed is to look at claims and review 
them and give payment after that fact. 

Recently, there have been new payment requirements, something 
called sequential billing. If you submit a bill for the care you gave 
me and there is a question, you cannot submit claims for any sub- 
sequent month thereafter. You still have to deliver care. Because 
if you don’t deliver care to me, then it is abandonment. There are 
all of these things that are so complicated in the system. 

What is happening, people are looking at the little pieces and 
they are trying to make decisions as to the little pieces, and it is 
making it worse. It is making it onerous to the providers. It is 
making it difficult for people to give good care to the patients, and 
it is a mess. 

Mr. Towns. Thank you very much. 

I am concerned about the fraud example used to justify the use 
of bonds. Would any of the witnesses like to comment on the dif- 
ferences between the program in Florida and the Federal rules pro- 
posed by HCFA? 

Mr. Dombi. Perhaps I can offer you some insights. 

Florida was the first to date and, outside of Medicare, the only 
bonding requirement for home health services. It also applied to 
durable medical equipment suppliers. 

With respect to home health agencies, it applied only for the first 
year of operation for a new home health agency unless its track 
record was tainted along the way. 

Existing agencies in the State of Florida did not require a bond 
requirement. It was also set at a minimum of $50,000. It appears 
that they are using it as a faith bond, although the authority may 
be there for using it beyond that into the overpayment realm, and 
I understand that they are looking at that once again in the State 
of Florida. 

It had limited impact from the home health agency side on home 
health services, because the State also has a certificate of need 
process, which is all of the hoops that Ms. Quinn referred to that 
you have to jump through. The government has to say that there 
is a need for your home heedth agency in your State, and that proc- 
ess costs you several hundred thousand dollars just to secure that 
CON. 

So the i^ople getting into home health services in Florida were 
screened significantly to begin with, and a $50,000 additional bond 
requirement was not going to be that significant to them because 
they had shown their commitment already. 

Ms. Schubert. This is one of the most important issues pending, 
since I understand Congress looked at Florida as a good example 
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to come up with a surety bond requirement. The law as written in 
Florida is very different than the implementation of the program. 
The program worked as implemented. The program as written was 
for a 1-year, new entrants requirement. As implemented, the Medi- 
care agency in Florida required bonds from everybody, and that 
was a very important point, and we were told that there was a sig- 
nificant impact. I don’t have any numbers on what the impact was 
for home health agencies. 

The law also does allow for the repayment of overpayments 
under the bond, and as implemented it was implemented as an 
antifraud bond instead. Very important points. If the committee or 
subcommittee is interested in the same kind of a program as Flor- 
ida, it is important to model it on what worked versus what was 
actually drafted and on the books. 

Thank you. 

Mr. Towns. Let me ask this. I believe that the reason this rule 
ran into trouble was because it was enacted without public hear- 
ings or an opportunity of the affected people, the providers, to com- 
ment on the issue. During the rulemalang process, what efforts 
were made to bring in home health care or even surety bond agen- 
cies? Any effort? 

Mr. Dombi. I would like to say that our organization was highly 
successful in getting entry into HCFA discussion on surety bonds 
because that is my job to be there, to consult with them, and 
present information to them. 

The way our testimony characterized it, we were heard but not 
listened to. That we had phone calls returned. We had meetings 
with HCFA, but I swear it was the same as talking to an empty 
room, and the results showed throughout on that. 

It became a very frustrating experience for us because we 
couldn’t produce for our constituents in that way. But what became 
more alarming than anything else was the increasing and perhaps 
habitual use of the waiver standard for waiving public notice and 
comment in advance of a rule becoming final. 

I have not seen HCFA in the last 20 years move in the direction 
that they have in the last 1 or 2 years to waive the APA and Regu- 
latory Flexibility Act requirements to the degree that they have 
now with the excuse that they continue to use which is we are run- 
ning out of time. We have a congressional deadline we must meet. 

In this bond rule it was signed into law on August 7, 1997. On 
January 5, a final rule with an opportunity for comment was pub- 
lished. It did not need to take that long to develop that rule, and 
it did not need to take it into a final, waived, public-comment 
stage. We have yet to see any response to the comments which we 
did submit after the final rule was implemented. And, as I men- 
tioned earlier, we have no promises that they will comply with the 
APA on the third visit to this rule once again, and we may be back 
before this committee with a third crisis where 60 percent of home 
care agencies can’t find bonds that make sense to secure and access 
to services are once again in jeopardy. 

Mr. Koniers. In the medical equipment industry, we had an op- 
portunity to meet with HCFA once; and, frankly, they did not take 
our advice with respect to the 15 percent rule; and we thought that 
that was very much injurious to our industry. 
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Mr. Dombi. One more thing. We have asked this question 100 
times of HCFA officials and still don’t have an answer. Why is it 
that they came out with a proposed rule for the DME bond and a 
final rule for home health agencies? 

The DME bond is still in a proposed stage. We don’t know when 
the final rule will see the light of day. We are going into the third 
iteration of a final rule on home health with never an opportunity 
to review a proposed one. 

Ms. Schubert. As soon as the Balanced Budget Act was passed, 
we started providing HCFA as much information as possible. I will 
tell you that the rule that came out in January bore little resem- 
blance to any of the information that we had provided. 

After that time, they have been very cooperative. This is not to 
say that they didn’t work with us beforehand, but in my opinion 
they determined what they wanted and they wrote a rule to get 
what they wanted, despite what anybody else had told them at the 
time. 

Since then, they have been very cooperative in listening to the 
effect of the regulations and trying to make technical corrections, 
and now of course are moving forward. I think the GAO study will 
be significantly helpful in assisting them in writing a rule that 
maybe makes more sense. 

Mr. Towns. I am out of time, but Ms. Quinn? 

Ms. Quinn. They never asked me. 

Mr. Richard. Me neither. 

Mr. Schneider. No. 

Mr. Towns. I yield back. You have been very helpful. 

Mr. Shays. Mr. Kanjorski, you have the floor. 

Mr. Kanjorski. Thank you. 

Let me see if I can break it down, because I spent an awful lot 
of time in my District. It seems to me that what happened is that 
the Congress, in its wisdom — I say that with quotes — saw this huge 
increase in home health care and, automatically, that means that 
there is great fraud, mismanagement and abuse. Because any time 
an expenditure goes up significantly, I think government and bu- 
reaucrats and the press tend to say there must be abuse there 
when, in fact, it all occurred to a large extent by our cost contain- 
ment in the hospital field, that is, to get people out to lower cost 
care, and in Pennsylvania generally because of our tremendous 
senior citizen population. It actually saved a great deal of money 
by having effective home health care as opposed to hospitalization 
and nursing home care, but the numbers went up. 

Certainly the hospital costs would have gone up significantly 
higher if the people would have been hospitalized instead of being 
put in home care, but, nevertheless, the home care portion of the 
budget went up. 

So the agency looked at this, and from the top down, rather than 
extracting information from the bottom up, saw the bond require- 
ment as a quick fix, and I think they made some fundamental er- 
rors, and I want to address that. 

I see a distinct difference between for-profit and nonprofit organi- 
zations. There is certainly a greater incentive to commit fraud and 
abuse if it is for-profit, if you are going to keep it. I don’t know 
many Catholic charities or Jewish community centers or Lutheran 
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homes that are nonprofits that are going to try and cheat the gov- 
ernment since there is no benefit derived unless there is embezzle- 
ment occurring by the people, and that is a highly unusual set of 
circumstances. 

So I think there is a need to separate the profits and the non- 
profits and, to a large extent, separate the areas of the country in- 
volved. Growing areas of the country where for-profits are running 
in to provide services in what otherwise is a vacuum or a void are 
dangerous. 

Florida is a perfect example of that. The extreme growth in popu- 
lation. People coming from all over the country, rather than having 
a community mind-set, and providers rushing in to fill the vacuum 
that exists in the senior population down there. 

Pennsylvania with a steady population, with a strong community 
orientation, it is very difficult in Pennsylvania to commit a fraud 
because everybody in town knows about it and you are soon out of 
business. 

The bond requirement it seems to me not to be the worst in the 
world, but the way that it was handled is poor. What I suggested 
in meeting with my folks, and I know that we have association peo- 
ple here, I can’t really understand why there has not been an ag- 
gressiveness by associations, private associations that represent 
nonprofits particularly and those that represent for-profits, that 
you find the vehicle to provide the surety system involved, rather 
than just going to the professional marketplace. 

Now, the professional marketplace has a role here, but it is as 
a secondary insurer. The primary filtering system that would occur 
by the association to put money together sufficient to cover the real 
risk factor involved, and what I want to ask is, what is the experi- 
ence — and I will start with you, Mr. Richard — in Pennsylvania? 
What kind of fraud and abuse have we had in the home health care 
field which gives us some idea what kind of protection the Federal 
taxpayer needs? 

Mr. Richard. Fraud and abuse has been geographic, and I think 
there has been a difference based on profit and nonprofit, and 
Pennsylvania has been very minimsil. In Pennsylvania, most of the 
care is provided by traditional nonprofit visiting nurse associations 
that have been around in business for a lot of years. 

I would say that we have had some bad apples. One particular 
bad apple which has been put away at this point remained in busi- 
ness for a long time even though providers within Pennsylvania 
were yelling and telling HCFA, here is a bad apple, you need to 
do something. 

Mr. Kanjorski. Is that profit or nonprofit? 

Mr. Richard. It was a proprietary agency. I am not aware of any 
nonprofits in Pennsylvania investigated for fraud and abuse issues. 

I read somewhere that the overpayments is only two-tenths of 1 
percent. 

Mr. Kanjorski. I asked the question, why don’t you all get to- 
gether and just form your own insurance capacity? We have seen 
that happen in public housing and municipal workmen compensa- 
tion and self-insuring, because of the specialty of the area, where 
they come together very quickly and particularly in nonprofits. 

Mr. Richard. Given time 
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Mr. Shays. Will the gentleman yield? This is a dialog we had be- 
fore you came. The one challenge is that sometimes in a nonprofit, 
you find that the employees pay themselves more and they con- 
sume the profit in salaries, and you end up with a nonprofit almost 
becoming an employee-owned operation. 

Mr. Kanjorski. Sometimes does it appear to be nonprofit but the 
operators treat it as a for-profit? 

Mr. Shays. I think our Inspector General was clear in pointing 
out that most of the fraud was in the startup entrepreneurial profit 
side. So, there may be a leaning toward that side, but I don’t want 
to — we will extend the debate on the efficiencies of nonprofits and 
whether they truly keep costs down and so on, so we will have an 
interesting dialog on that as well. 

Mr. Kanjorski. I found in the meetings that I had with many 
nonprofits, because that is what we have, almost a personal reac- 
tion to it. They are questioning our integrity. Organizations like 
Visiting Nurse Association came in. Catholic organizations came in 
and said, what is this? We have been doing it for 20, 30, 40 years, 
and suddenly our government says we are so irresponsible we need 
to come up with a $1 million bond. 

I encouraged them to do their own self-insurance. It is not a pun- 
ishing feature that the government wants to have some fund to 
look at there. And, in reality, it would be self-policing if the asso- 
ciations did their own surety bonds because they wouldn’t give a 
surety bond to an irresponsible organization. They would keep tabs 
on them as to what is happening and going on. 

Now the for-profit organization is a great fear, it seems to me, 
because it can be started with little assets and little recourse if the 
people do commit fraud and abuse. I am not sure what we should 
do, but, on the other hand, we shouldn’t make it a test to keep irre- 
sponsible people out. 

Quite frankly, as an entrepreneurial thing, I don’t see that great 
of a profit. If you are going to commit fraud and that is your inten- 
tion, there are many other areas you can go into to commit fraud 
and make great profit, if you are a fraudulent entrepreneur, than 
home health care. That is a difficult field, and particularly dealing 
with Federal prosecution and audits and everything else. 

Mr. Shays. If the gentleman will yield again. I am really happy 
to continue, so I am not going to take his time, but we have been 
meeting this morning. We are going from $3 billion to $4 billion to 
$18 billion in a span of less than 5 years; and the Inspector Gen- 
eral’s report, obviously, we will have to dissect a little more; but 
we are looking at numbers between 20 and 40 percent mispayment 
or overpayment. We are not talking about 1 or 2 percent. That is 
what is really shocking. 

Mr. Kanjorski. Then you have to look at what the overpayment 
is about. 

For instance, in a district like mine, we have people that are dia- 
betic and both the husband and wife are in their 80’s and there is 
need for insulin and blood testing, and they may live 30-40 miles 
away from a hospital or laboratory where they can get the test 
done. And it is determined now that blood testing on its own is not, 
for diabetes, a sufficient cost for the home health care provider to 
come in, and so they are literally cutting it off. 
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You have an elderly couple that doesn’t belong in a hospital or 
nursing home situation but without proper laboratory tests to de- 
termine their blood level and diabetic conditions. It is just a matter 
of time with that disease that you are now going to have kidney 
failure or malfunction, blindness or heart disease, some- radical, 
very expensive cost analysis. 

Now, you know, there is a certain sensitivity that arises with 
home health providers, and some have picked up those costs on 
their own. Even though they are not getting compensated to pro- 
vide those services, they just see the necessity for it. 

But, ultimately, that is what was happening over the last 4 or 
5 years. Rather than that senior citizen staying in the hospital or 
being admitted to a nursing home to get laboratory care and medi- 
cation provided to them, they are now removed to a home health 
setting atmosphere at maybe one-tenth the cost. So you are not 
seeing the savings on the side that they haven’t assumed. You are 
seeing the cost of providing the service. 

But, long term, we have a healthier, less costly population being 
treated. And if we just look at the numbers — now, I will agree 
there is abuse in the system. Don’t get me wrong. But I think it 
is targeted to regions, and it is targeted to who is getting into the 
field to do it. Some people have seen opportunities for abuse. 

Mr. Shays. Would the gentleman yield? I don’t know how long 
it would take to discover it, but I think there are two issues that 
we probably would want to look at, and that is the efficiency of 
profit versus nonprofit and the abuse based on fraud and the abuse 
based on allocation of resources. 

The other area that you bring up as well is, when we do call it 
overpayment? Is it overpa 3 Tnent that individuals would concur was 
not going to the agency but going to beneficiaries who really need- 
ed the service? That is still wrong because it is not according to the 
law, but it is a different kind of overpayment or mispayment. And 
I think it would be helpful to see if it hasn’t been done, and if it 
hasn’t we should ask the Inspector General to isolate the kinds of 
abuses that are taking place, because those are very valid points. 

Mr. Kanjorski. And the regions, Mr. Chairman. 

Mr. Shays. And the regions. I think that they already have some 
of that, but in the case of their four hospitals, they took the four 
States, they took the four biggest States where the biggest increase 
is, Illinois, California, Texas and Florida. 

Mr. Kanjorski. And Pennsylvania is among those. 

Mr. Shays. No. 

Mr. Kanjorski. Mr. Chairman, I want to point out that Mr. 
Richard’s organization 

Mr. Shays. Sure, you have the floor. 

Mr. Kanjorski [continuing]. Has been identified as one of the 
most efficient, effective providers of health care. And it’s interest- 
ing that 

Mr. Shays. It just so happens that it’s in Pennsylvania. 

Mr. Kanjorski. It is and on the limits of my district, not quite 
in my district, but the fact that he has difficulty when his organiza- 
tion has been a model organization, for example, across the country 
of how to provide service that he can’t get a bond. It’s pretty clear 
that the average organization couldn’t, could not hope to. And it 
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just seems to me that maybe we can find a middle ground to assist 
some of these associations. 

Now, I happen to believe that — I know the chairman is not on 
the Banking Committee, but we had the same problem in manufac- 
turers’ housing about 10 years ago. And it was a question of how 
government was going to regulate it and see what we could do. And 
what we finally came up with is — I think the chairman, being on 
that side of the aisle, will appreciate my suggestion — is that regu- 
latory control, is it should be first attempted to be imposed by the 
private sector. 

And it seems to me that we ought to find some way to encourage 
the home health care people particularly to come up with this solu- 
tion to how it works, so they have to put a great deal of input on 
the surety bonds. 

I don’t think we should say absolutely surety bonds are bad, 
they’re terrible and they should be done away with, because they’re 
a way of filtering out the bad actor. 

But we had the home — the manufacturers’ housing industry do 
their self-policing, their own standards, their own models, stamps 
of approval. And we’ve had an improvement — incalculable improve- 
ment over the last 10 years and a very low cost without a govern- 
ment agency getting involved and passing regulations. The indus- 
try did it itself. 

Now, what we have to just find for this industry, it just seems 
to me, is a way of getting the secondary market or secondary in- 
surer involved. So there’s not a great deal of difficulty, and they 
probably could self-fund. If they did self-fund, they would also self- 
police. 

And you would have — Mr. Richard may have preferred they 
knew there was a bad actor out there and they’re yapping among 
themselves, there’s a bad actor, maybe even talking to the agency. 
But if there was a risk involved to the insurance fund for all, there 
would be more of a likelihood of a direct report and charges made 
within the private sector. 

Mr. Towns. Mr. Chairman, I yield to my colleague and friend, 
but I also think there’s another piece to the fact that I think HCFA 
has to assume some responsibility, which means that it might be — 
have a cost effect in the beginning and the front end. Because what 
I see now is going to happen if we don’t watch, that the IG is going 
to end up with all the money; and I think we have to careful about 
that. I think HCFA has to assume some of the responsibility up 
front in terms of screening and certifying and to do the kinds of 
things that need to be done to — that’s one way to get a lot of folks 
out. 

You know, I think the bond is one thing, but I think that you 
can’t eliminate HCFA’s responsibility as well; and I think that 
that’s very, very important. 

Mr. Kanjorski. Well, and I agree with you. And I’m suggesting, 
you know, if you want HCFA to be the health police agency, it’s 
going to be very expensive, very difficult and probably these provid- 
ers would prefer not to have that, because it’s going to be more 
costly. 

What I’m suggesting is we try and use the private sector, profit 
and nonprofit, to try and bring up the standards, bring up the in- 
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spections, have the bells and whistles go off when there’s some- 
thing wrong. 

Let me give you an example of something, Mr. Towns, that I ran 
across in my district. I was struck why we couldn’t use Pap smear 
tests. We had no laboratory that was providing it. And I went to 
the Medical Association and discovered that the cost in my district 
for a Pap smear was somewhere between $12 and $15 at various 
hospitals, some of which were some of the foremost hospitals in the 
country. But all the providers found a Texas laboratory that did it 
for $5. And they just literally ate up Pennsylvania Pap smears. Ev- 
erything went to Texas. 

Now, just a year ago, we discovered that the reason they were 
so successful in doing this is they didn’t do the Pap smears. They 
merely pushed a button on the computer and sent a letter back, 
negative finding, and $5 that’s not very expensive. So they were 
able to undercut the market. 

But what it proved is we didn’t have adequate inspection out 
there, either on the Federal or the various State or interstate lev- 
els, to pick up on that type of product. We did away and destroyed 
the laboratories. Our laboratories closed down that could have done 
this, in the confines of Pennsylvania, because they couldn’t com- 
pete. But nobody went to the next step to ask the question, how 
in the hell are they competing for $5 when somebody else is charg- 
ing 100, 150, 200 percent more? That’s a highly unusual thing. 

That is happening in the health care field. And just because we 
pass some rule or regulation, including a bond, if somebody can 
come in the home health care field and put a $1 million bond over- 
night and do all kinds of things, that doesn’t guarantee you’re 
going to have a good operator, "^u may just have a very sophisti- 
cated operator that has figured out how he’s going to really bang 
the system and bang it hard and get out. 

We haven’t improved an 3 d;hing. We just created one way to take 
out real, honest-to-God, merciful givers of health care and we’ve en- 
couraged sometimes involved felonious thinking organizations that 
are going to be into the field. 

Mr. Shays. I’m almost attempted to allow the witnesses to ask 
us some questions since we’ve been having a little dialog now. 

Let me ask — first. I’m going to have our staff take all of your rec- 
ommendations and put them in a grid form and just see where you 
have parallel recommendations, and then we will see where you 
don’t agree. And we may be back to you to have you expand or 
elaborate on those recommendations, because I think we will at- 
tempt to incorporate some of your recommendations, if not in a for- 
mal report, in a letter that Mr. Towns and I and the other commit- 
tees members might send to HCFA as a possibility. Because we 
want to weigh in quickly. And I don’t know if we want to have this 
delayed too long. 

Is there any last comment that any of you want to make? A brief 
comment? I welcome each of you just to get it into — just as long 
as you didn’t get Mr. Kanjorski back into this dialog. Don’t look at 
him when you talk. You just make your comment. 

Mr. Koniers. a former Pennsylvanian, we had a landmark case 
in Bridgeport, CT, about a year ago with a DME company that en- 
tered the marketplace billing Medicare and Medicaid and certainly 
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became a very fraudulent company. They weren’t around that long. 
And we now know that the system works, because the perpetrators 
are now in jail. 

I will tell you that, again based on my perspective, that if there 
was accreditation and licensure required by either the private sec- 
tor or something having to do with a mechanism set in place with 
the State of Connecticut, this would have absolutely never hap- 
pened. 

Mr. Shays. Let me just say that any additional recommendations 
you all want to make you can send to our committee, fax it, e-mail 
it, whatever, in the next day or 2 or next 3 days. We will try to 
incorporate that into our 

Ms. Schubert, any comment you want to make? 

Ms. Schubert. Just very briefly. Most everyone else has talked 
about the 15 percent requirement. If I can just make a comment 
on the $50,000 minimum. I’m very concerned, our association is 
very concerned, about small businesses, and the disparate impact 
that the $50,000 has on very small HHAs. And so if you’re going 
to look at the 15 percent, I would request that you also look at the 
$50,000 and how that impacts the very small HHAs and their abil- 
ity to get a bond. 

Mr. Shays. So some variation for a small agency. 

Mr. Dombi. 

Mr. Dombi. In terms of the agency that came up for-profit, not- 
for-profit and issues of risks there, the more common factor that 
has been found is whether it’s a new home or old home health 
agency. The tendency is that the new agencies are for-profit, but 
we find more that the new agency is the high-utilization agency, 
is the high-cost agency, and, more often than not, the new agency 
or the new owner of an agency is the agency that finds itself sub- 
ject to oversight and prosecution in the end. So we would suggest 
focusing in on that rather than for-profit and not-for-profit. 

Mr. Shays. Ms. Quinn. 

Ms. Quinn. I would just like to say on the regulation issue, again 
try not to create, reinvent the wheel and look at what we have in 
place. I think there’s a lot of systems in place that work in a lot 
of places. 

I don’t know any home health agency — a person in the home 
health industry that would go to Connecticut and try to open up 
a home health agency with the intent to be fraudulent, because the 
regulations there are just enormous. And it’s got a reputation, as 
well as the other States in New England. 

Mr. Shays. It varies from State to State, as you pointed out. 

Ms. Quinn. Yes. 

Mr. Shays. Mr. Richard. 

Mr. Richard. The only comment I would make, I think it’s very 
clear that the home health agencies have as much at stake in all 
of this discussion as anyone, and I would encourage HCFA to look 
at home health agencies as a part of this process and that somehow 
we need to get passed the adversarial relationship that is involved 
in this process, as well as some other issues, in order that we can 
work these things out. Because if we don’t work them out, the 
truth of the matter is that when we get together again some time 
in the future, you’re going to have half the agencies to represent. 
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Mr. Shays. Thank you. It’s the first time that Mr. Towns didn’t 
say, and when I’m chairman. 

Mr. Schneider. 

Mr. Schneider. OK, I would just like to touch on the one point 
where you mentioned that the industry had gone from $4 billion in 
1990 to $18 billion, and even though you told me not to look at 
him, Mr. Kanjorski did bring up a lot of factors as to why that hap- 
pened, and probably the majority of it is for very good reason 

Mr. Shays. I agree with that. 

Mr. Schneider [continuing]. And saving a lot of dollars in the 
total health care system. And I wouldn’t want that to be lost. 

And also one of the comments that was made about the percent 
of overpayments and denials, I think that, again, those have to be 
looked at, net of the appeals, and what actually was the net 
amount of the overpayments. 

Mr. Shays. I think your net point is well taken, because it could 
be just 5 percent rather than 100 percent of the billing. 

I would just comment that with the Florida 18, what concerns 
me is that we don’t wait 3 years and find we’re wrestling with a 
$100 billion problem. That’s my biggest concern. 

Mr. Schneider. Correct. 

Just one final issue with regard to the utilization rates. I did do 
an analysis, which I will be glad to fax to the staff, but based upon 
looking at experiences of various States, if you look at the increase 
in number of agencies per beneficiary, you’ll see a definite increase 
in utilization. 

And to pick up on what Mr. Dombi said, if you look at the per- 
centage of proprietary agencies as a ratio of the total — and again 
it may just be the new agencies, because most of the new agencies 
are proprietary, not necessarily saying that proprieties are bad — 
if you do look at those two factors and those two comparisons, 
you’ll see a definite increase in utilization and increase in per bene- 
ficiary costs as those two numbers increase. 

[The information referred to follows:] 
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Mr. Shays. You’ve got the last word. 

Thank you very much. You all were very helpful, and we appre- 
ciate it. And we’re going to try to weigh in I think before we write 
a formal report and see if we can write a letter based on the hear- 
ings and the testimony today. Thanks so much. 

This hearing is closed. 

[Whereupon, at 1:10 p.m., the subcommittee was adjourned.] 

[Additional information submitted for the hearing record follows:] 
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STATEMENT OF REP. DAVID MclNTOSH 


HUMAN RESOURCES SUBCOMMITTEE HEARING 
ON HCFA SURETY BOND REQUIREMENT 
JULY 22, 1998 



Under the Balanced Budget Act of 1997, home health agencies are required to secure surety 
bonds of at least $50,000 to participate in Medicare and/or Medicaid Unfortunately. HCFA went 
well beyond the will of Congress by issuing regulations that staled that the bond amount for home 
health agencies had to be the greater of $50,000 or 1 5% of the home care agency’s previous 
year’s Medicare revenues, with no ceiling. 


This blatant disregard of Congress’ instructions is simply not acceptable. It is an unconstitutional 
usurpation of Congress’ legitimate authority I demand that HCFA state unequivocally that it will 
reverse its earlier ruling and abide by the Congress’ directions as it is required to do under the 
Constitution If it doesn't, the future of quality, affordable home health care is in jeopardy for 
millions of elderly Americans 


HCFA's draconian regulations are sure to drive honest home-health providers out-of-business 
This will unnecessarily expose millions of seniors to inadequate health care In my state of 
Indiana, the effects of HCFA’s assault on home health are already being felt Many Hoosier 
agencies are going out ofbusiness and many more are on the brink This must end and balance 
must be restored to this debate 


1 must also mention that this is a small business issue as well Most home health providers are 
family -run small businesses, which are the real engine of our economy. Small business is also 
under assault here In fact, the Small Business Administration recently concluded that the 
HCFA’s illegal regulations are sure to cost thousands of small businesses heavily and small home- 
health agencies are going to be run out ofbusiness in droves in the near future if HCFA is allowed 
to have its way. 

Therefore, I unequivocally insist that HCFA rewrite the January 5 regulations to bring the bond 
program back to its original intent. The surety bond amount should be no greater than $50,000 
Bonds should be imposed in the first year only for honest home-health providers. Moreover, 
surety companies should be required to include only reasonable personal guarantee requirement 
on good providers Finally, HCFA should make the cost of the bonds a Medicare-covered 
expense 


THIS MAILING WaSPRCRAREO PUBLISHED. AND MAILED AT TAXPAYER EXPENSE 
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Medicare Home Health Agencies: 

Still No Surety Against Fraud and Abuse 

Statement of 

the American Insurance Association 
to the 

Subcommittee on Human Resources 
Of the House Committee on Government Reform and Oversight 

July 22, 1998 


The American Insurance Association (”AIA”) is a non-profit national trade 
association representing over three hundred major insurance companies, most of 
which issue surety bonds, along with property and casualty insurance. 

We would like to thank the House Committee on Government Reform and 
Oversight Subcommittee on Human Resources for addressing the important 
issue of the new surety bond requirement for certain Medicare and Medicaid 
providers mandated by the Balanced Budget Act of 1997 (‘‘BBA’’) and the equally 
important issue of the efforts of the Health Care Financing Administration 
(“HCFA") to implement the surety bond mandate. 

From the beginning, AIA has supported the efforts of Congress and HCFA 
to combat fraud, waste and abuse in the Medicare and Medicaid systems. In 
fact, staff from AIA met with the sponsors of the surety bond requirement in the 
BBA to assist them in this endeavor. We were pleased to see that Congress had 
once again recognized surety bonds as a valuable prequalification mechanism 
for entities being paid with tax dollars. AIA felt at the time and continues to 
believe that a surety bond is an excellent tool to assist in the fight against fraud in 
the Medicare and Medicaid systems. 

Once the BBA surety bond mandate was enacted, staff members from AIA 
began extensive discussions with staff from HCFA to attempt to provide technical 
assistance to them as they wrote regulations to implement the directive of 
Congress. Our assistance was offered due to our expertise in the field of surety 
bonds. While AIA had had little previous experience with the Medicare or 
Medicaid programs, bonds for this type of an obligation were not unheard of. We 
believed at that time that we could assist HCFA as it drafted bond regulations 
that both furthered the intent of Congress and provided a viable market for the 
bonds. 


Over the many months since those first discussions, the bond regulations 
have taken a number of turns. Since HCFA determined that the bond should 
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ensure repayment of overpayments, essentially a financial guarantee obligation, 
AIA worked with HCFA to attempt to draft regulations to make such a bond 
requirement as reasonable as possible. If HCFA ultimately determines that the 
bond should guaranty a different obligation, AIA would be happy to provide 
technical assistance to HCFA’s staff as they draft regulations to implement that 
requirement. 

It appears that the drafters of the bond requirement and regulations did 
not anticipate the effect of a financial guarantee-type surety bond on all 
businesses. Two things particularly have affected the availability of these bonds 
for small HHAs: the type of obligation, i.e., financial guarantee; and the 
requirement that the bond be in an amount of not less than $50,000 each for both 
Medicare obligations and Medicaid obligations. These two factors may have 
combined to make the implementation of the bond requirement problematic for 
some small businesses. However, that is very difficult to determine at this point. 

When the BBA mandating this new surety bond requirement first was 
enacted, many surety companies geared up to enter this new market. When the 
January regulations were published, however, the regulations contained many 
problematic provisions which forced companies to reverse their decisions. 
Through significant discussions between the surety industry and HCFA, HCFA 
determined that certain technical corrections to the regulations would assist in 
making this bond more available, while still preserving the protections HCFA 
desired. A notice of intent to make those changes was published in March, and 
the actual changes were made in June. Between March and June many surety 
companies individually determined that, based on the regulatory changes 
anticipated In June, they would be able to be a viable market for these bonds. 
Companies established entire departments devoted to this new product and 
marketed it aggressively. As the date by which bonds were required to be tiled 
approached, more and more HHAs obtained bonds. It is AlA's understanding 
that by June 1 1 , 1998, 41% of all HHAs required to obtain bonds had filed them 
with a fiscal intermediary. Prior to publication of the June regulations, 33% 
already had obtained bonds. 

It is AlA's belief that, if the date to provide bonds had not been suspended 
indefinitely, a significant percentage of the HHAs required to obtain bonds would 
have filed them by the July 31®’ deadline. Surety companies were writing these 
bonds as defined by the June regulations, and many companies were willing to 
continue writing these bonds, for both large and small HHAs. However, these 
bonds would be underwritten as a financial guarantee ensuring the repayment of 
overpayments. 

It is our understanding that many HHAs are uncomfortable with signing the 
personal indemnity agreement often required to obtain an overpayment bond. 
This is not because they have doubt in their own honesty or intent to comply with 
the requirements of HCFA, but rather because they are concerned that, under 
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the interim payment system, overpayments are virtually ensured; and they may 
not know in time to be able to pay HCFA back. Since these HHA owners 
currently are not personally liable to HCFA for these overpayments, they do not 
want to take on that obligation to a surety company. However, due to the nature 
of suretyship, personal indemnity is a very common underwriting tool. 

Under a surety bond, the principal, in this case the HHA, remains primarily 
liable for the obligation; while the surety is secondarily liable. Thus, if the surety 
pays the obligee (HCFA or the state Medicaid agency) its losses, it is entitled to 
recover those losses from the HHA, which is primarily liable. Since many of 
these HHAs provide only services reimbursed by Medicare or Medicaid, and the 
HHA is not entitled to make a profit on those services, the HHA itself does not 
have the capital to repay the surety. In cases like this in all areas of suretyship, 
for all types of surety bonds, a surety often will ask for the personal indemnity of 
the owner of the business or perhaps the posting of collateral. 

It is imperative to understand that these two underwriting tools are part 
and parcel of the surety industry and often are the only tools that will allow 
certain bond applicants to obtain those bonds required to stay in business. 
Sureties often require and rely on personal indemnity in order to issue a bond. 
For certain bond applicants, collateralization is the only tool that permits a surety 
to issue the bond necessary for the applicant to stay in business. Elimination of 
these two underwriting tools would interfere with the traditional underwriting 
process and dramatically reduce the availability of bonds. 

We have been told by representatives of HHAs that many HHA owners 
would not have the same reluctance to sign a personal indemnity agreement or 
post collateral if they were guaranteeing their own honesty and compliance with 
licensing requirements rather than the return of overpayments under the HCFA 
system. 

This situation clearly needs to be addressed as expeditiously as possible. 
A different type of bond obligation, in other words, a bond that guaranteed 
against the dishonesty or fraud of the HHA, should allow HHAs a much better 
opportunity to provide the bond on terms with which they would be more 
comfortable. 

The recent agreement between HCFA and the Senate Committee on 
Finance suspends indefinitely the July 31 compliance date by which HHAs must 
submit a surety bond. At the same time the Committee on Finance plans to 
request the General Accounting Office (“GAO”) to conduct a study on surety 
bonds and HHAs. While we are heartened by the intent to include GAO in this 
issue, we do have some concern about bonds which already have been written 
for and purchased by providers. Although the existing rules allow surety bonds 
to be canceled, it is unclear what liability the surety will have on canceled bonds 
for the time during which they were in affect. Only if the obligee on the bond. 
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HCFA or the state Medicaid agency, provides a fuli release of the bond can the 
surety be sure that no claim might be made on that bond. If the bond were 
released, then any question of a prorated return of premium or release of 
collateral would be governed by applicable state law. This issue must be 
addressed as soon as possible. 

It is our understanding that the discussions in Congress surrounding the 
proposal of the surety bond requirement in the BBA centered on an existing 
simiiar requirement by the State of Florida Agency for Health Care Administration 
(“Florida Agency”). As implemented, that requirement assisted Florida in 
weeding out many fraudulent providers. It Is important to note that the 
implementation of that requirement in the field was not identical to the written 
requirement. As successfully implemented, the requirement was as follows: 

1 . The bond required was essentially a faithful performance bond. 
As Implemented, the Florida Agency never used this bond to 
guaranty repayment of overpayments. Rather, it was used to 
guaranty against fraud or dishonesty of the provider. 

2. The bond was required for all providers. 

3. The bond was required to be continuous and was required until 
the Medicaid provider agreement expired. 

4. The bond amount was $50,000, and it clarified that the 
aggregate liability of the surety was $50,000. 

A similar requirement could be created for the federal bond mandate. AIA 
would be very pleased to work with Congress and HCFA in drafting a surety 
bond requirement that would fulfill the intent of Congress for surety bonds to fight 
against fraud and dishonesty in the Medicare and Medicaid programs. 

Again, we applaud you for your efforts in examining the effort to implement 
the surety bond mandate of the BBA, and AIA stands ready to assist Congress 
and HCFA in this endeavor. We would be very pleased to further discuss these 
issues with you. 
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NASBP 


National Association of 
Surety Bond Producers 

S22S Wisconsin Avenue, NW, Suite 600 
Washington, OC 2C015-2014 
(202) 666*3700 • F\X (202) 666-3656 
vvww.nasbp.org 


July 21, 1996 


The Honorable Christopher Shays 
Chainaan 

Subcommittee on Human Resources 
Committee on Government Reform and Oversight 
U S. House of Representatives 
B-372 Rayburn House Office Buiiding 
Washington, DC 2051 5 

RE: Medicare Home Health Agencies; 

Still No Surety Against Fraud and Abuse 
Statement of the National Association of Surety Bond Producers 

□ear Chairman Shays, 

The Nationai Association of Surety Bond Producers (NASBP) is a trade association 
of independent agencies and brokerages which specialize in surety bonding andirvsurancn 
for business and industry. NASBP's 500 member finns - most of which are small, closely 
held businesses - serve as agents or brokers lor virtually all of the companies currently 
writing surety bonds In the United States. We submit this letter as our statement lor the 
record of the Subcommittee's hearing on July 22, 1 998. 

Regarding the surety bond requirement for home health agencies participating in 
the Medicare and Medicaid programs, NASBP fully concurs with the statement submitted 
to your Subcommittee by The Surety Association of America (SAA). SAA members are by 
and large the surety companies represented by NASBP member firms. 

NASBP representatives met with HCFA officials in October, 1997, to assist them 
in understanding how surety bonds could work to rid the Medicare system of fraud and 
abuse. For the most part, HCFA officials chose not to heed the surety industry’s advice 
and recommendations and instead promulgated in January, 1 998, a very onerous financial 
guarantee bond that was to cover overpayments routinely a part of HCFA’s reimbursement 
system. As SAA explained in their statement, this initial rule contained several provisions 
that made underwriting of this bond very difficult. 

The Technical corrections" that HCFA made in their June 1, 1998, revisions of the 
bonding rule did allow a viable market to develop for these bonds. However, the 
requirement still was for a financial guarantee-type bond for which It would be difficult for 
some smaller, undercapitalized home health agencies to qualify. 
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NASBP 


National Association of 
Surety Bond Producers 

5225 NVisconsin Avenue, NW, Suite 600 
Washington, DC 2001 5-2014 
(202) 666-3700 • FAX (202) 686-3656 
www.nasbp.org 


Tha Honorabl* Christopher Shays 
July 20, 1998 
Page 2 


NASBP beliaves that Congress's Intent in passing the surety bond provisions of the 
Balanced Budget Act of 1 997 was to use the surety botKlIng process - parteularly sureties' 
prequalificatlon of Medicara/Medicaid providers - as a tool to uncover and eilmlnate fraud 
and abuse. We think that surety bonds can be provided that will address this goal. It 
would be a surety bond that guaranteed against dishonesty and fraud of the HHA. This 
kind of an anti-fraud bond will be orre for which reputable HHAs will more easily qualify on 
terms with which they will be more comfortable. 

We further corxiur with SAA's suggestion that HHA's be required to provide only one 
surety bond to cover their participation In both the Medicare and Medicaid programs. 

NASBP applauds the Subcommittee for addressing this Important Issue and we 
stand ready to work with the Subcommittee as well as with the Gerreral Accounting Office 
and HCFA to develop a revised rule for surety bonding that will accomplish Congress's 
Intent without placing urrdue hardship on the nation's smaller home health agencies. 

SIripaiply, 


^4 

Executive Vice President 



cc: Lynn M. Schubert, President 
The Surety Association of America 
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FOR THE RECORD 

Statement 
of the 

American Hospital Association 
for the 

Subcommittee on Human Resoureces 
<^the 

Government Reform and Oversight Committee 
U.S. House of Representatives 
on Medicare Home Health Agencies 

July 22, 1998 


The American Ho^ital Association (AHA) represents 5,000 hospitals, health systems and 
networks, about half of which operate home health agencies (HHAs). On behalf of these 
home health agencies, the AHA was very pleased that HCFA agreed to suq)ead the surety 
bond requirements in response to a variety of concerns expressed by providers, insurers, and 
Congress. 

The AHA strongly supports the federal commitment to curb fraud and abuse in the delivery of 
home health services, but we believe HCFA exceeded coogiessional intent in a number of 
areas in promulgating its surety bond rules. We submitted formal comments to HCFA on 
these rules and the following is a syciq)sis of the AHA’s positions. 



WiiUtfiii K CaotM bi tomwntnt ond PuUk AHnin 
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The across-the-board requirement for surety bonds for all but govenunent-operated agencies 
ignores the successful track records of a large majority of agencies in good standing with the 
Medicare program. The AHA believes that HCFA has the authority to devek^ waiver 
standards; in fact, the rule published in January 1998 solicited comments on af^ropriate 
criteria for waivers. The AHA recommends that any agmy in good standing that has 
demonstrated ongoii^ compliance whh Medicare program requirements should be 
eligible for a waiver. Alternatively, the AHA believes that it is reasonable to include a 
provision that would allow bo^rtal-based a^ncies to be exempt from bolding a separate bond 
if the hospital already bolds ocher bonds that meet the requirements of the rule. 

Section 43 12 of the Balanced Budget Act of 1997 (BBA) included a requirement that home 
health agencies, among ocher providers, purchase a S50,000 surely hood on an annual basis. 
HCFA’s rule, however, sets the amount at $50,000 or 15 percent of the HHA's Medicare and 
Medicaid revenues, whichever is greater. The AHA recommends that HCFA reduce the 
bond requirement to the $50,000 amount legtdated by Congress and recommends that 
home health agencies providing services under both Medicare and Medicaid be required to 
obtain only one bond in the amount of $50,000. 

The AHA also has concerns about the potential for HCFA to use surety bond instruments as a 
means to recoup program monies without first pursuing appropriate administrative recoupment 
pix)cesses. The AHA recommends that objective and reasonable standards for repayment 
arrangements be established and that agencies be given the opportunity to make restitution 
for any overpayments before the surety company is required to pay. All administrative 
appeals should be exhausted, including judicial review, before any penalties or assessments 
are levied 

The AHA agrees with the Small Business Administradon’s counsel that HCFA under-estimated 
the finaocial effects of the surety bond rule on smallm’ HHAs, many of which are operated by 
AHA memben in niral areas and often represent the only source of home beahb services in a 
large geognifrtiic area. 
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While we were encouraged that some of the original requirements were modified in the June I . 
1998 reissuance of the surety bond rule, HCFA’s changes addressed the conccmt of the bond 
market but not the providers. Ute AHA again urged HCFA to carefully consider requiring a 
single bond of $50,000 for both Medicare and Medicaid program participation, granting 
exceptions to HHAs that have exemplary records with the programs, and exploring use of 
other financial guarantee instruments in lieu of surety bonds, as HCFA iodiciUed h would do. 

Finally, while the AHA is pleased to see tbe reports that HCFA is again withdrawing the 
surety bond rule, HCFA has not yet published an ofYkial Federal Register notice confiiining 
the agency’s intent and clanging surety and provkfer reqwnsibilities and recourse from these 
financial obligations. 

A Federal Register notice is necessary to clarify surety liability. Bond sellers must be released 
from further liability in order to cancel existing bcmds. And, pmvidera must have rr^r*\r^ tn 
get refunds on the puirhatf- of hftnd< Since the rule was first published in January 1998, 
many HHAs, acting in good faith, have incurred considerable expense in securing bonds, 
including pledging personal collateral, only to find out that they have made an unnecessary and 
costly expenditure, and now at best, may be able to recoup prorated premiums for the 
remainder of calendar year 1998. While we recognize that the BBA mandated tbe surety bond 
requirement on home health agencies, HCFA’s exceeding the statutory authority has diverted 
operating funds from patient care services to respond to costly, but ever-changing government 
directives. 

The AHA uiges Congress to direct HCFA to issue an official notice in the Federal Register 
that will allow providers to recoup monies qxot for bonds no longer required during 1998. 
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Statement 
of the 

American Orthotic and Prosthetic Association 
Submitted to 

The House Committee on Government Reform and Oversight 
for the July 22, 1998 


Human Resources Subcommittee 
Oversight Hearing 
on 

Medicare Home Health Programs 


The American Orthotic and Prosthetic Association (AOPA) is pleased to 
submit this statement on the issue of surety bond requirements for the 
record of the July 22, 1 998 Oversight Hearing on Medicare Home Health 
Programs. 

The American Orthotic and Prosthetic Association represents nearly 1 ,900 
orthotic and prosthetic patient care facilities, manufacturers, and suppliers. 
O&P suppliers do not simply “supply” products, they deliver a complex set 
of health care services that include patient assessment, custom fabrication 
and fitting of artificial limbs and orthopedic braces for specific patient 
needs. They also provide significant training evaluation, and follow-up 
care as a part of the rehabilitation process. 

Section 4312(a) of the Balanced Budget Act of 1997 (BBA ’97), Pub. L. 
105-33, which was enacted on August 5, 1997, amended section 1834(a) of 
the Social Security Act by adding a new paragraph (16). That new 
paragraph requires the Secretary, as a condition of providing for the 
issuance or renewal of a provider number for a DME supplier for purposes 
of payment under the Medicare statute, to provide the Secretary, on a 
continuing basis, with a surety bond. Section 1834(a)(16), as amended by 
section 4312 (c) of the BBA ’97, further provides that the Secretary may , 
at the Secretary’s discretion, impose a surety bond on some or all providers 
or suppliers who furnish items or services under Medicare Part B other 
than physicians or other providers. 
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In its proposed rule for additional supplier standards, HCFA, recognizing 
the unique custom nature of orthotics and prosthetics, requested specific 
comment on the advisability of exercising its authority to impose a surety 
bond on all suppliers of orthotics and prosthetics to the same extent as 
required for DME suppliers. 

AOPA’s comments on the proposed rule reflected its belief that HCFA 
certainly has a legitimate concern regarding the existence of false providers 
and the problems associated with recoupment of monies incorrectly paid to 
such entities. Surety bonds are one way to deal with this situation and 
would probably by effective in most cases. 

Recent recommendations by the HHS OIG regarding the desirability of 
stricter standards on who can bill for orthotics serves to emphasize that a 
problem exists that must be dealt with. AOPA feels that it is highly 
desirable to put some restrictions on the types of providers who can bill for 
custom orthotic and prosthetic care, thus greatly lessening the probability 
for erroneous billings. 

It is also clear from recent activity by the OIG in Florida, as a part of 
Operation Restore Trust, that there is a problem with suppliers obtaining 
Medicare provider numbers when they are not legitimate businesses. The 
operation of such entities not only endangers patient safety and provides 
poor patient care, but also besmirches the name of the many legitimate 
providers who do their best to operate in a legitimate manner. 

AOPA strongly recommends that the provision of custom O&P devices 
be limited to facilities that are accredited by, or practitioners certified 
by, the American Board for Certification in Orthotics and Prosthetics 
(ABC). One of the benefits of this approach is that HCFA would be 
assured that custom services would be provided either by, or under the 
supervision of, practitioners certified by ABC. 
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AOPA has offered this alternative to surety bonds for the O&P field 
because the facility accreditation program of ABC ensures that facilities 
really do exist, through on-site inspections and an extensive documentation 
requirement. For this reason, we feel it would be very appropriate for 
HCFA to not only allow such accreditation to equal meeting the supplier 
standards, but also to take the place of a surety bond. If however, a facility 
were not accredited by ABC, it could still qualify for a provider number by 
satisfying all of the standards and obtaining an appropriate bond. 

Accepting ABC accreditation would therefore meet HCFA’s needs 
regarding verifying that a business exists and meets patient care and 
documentation standards (in some cases more rigorous that the proposed 
standards), while at the same time relieving HCFA or the DMERCs of 
having to perform on-site audits and still allow non-accredited facilities a 
way to qualify. Thus HCFA and/or the DMERC could be spend more time 
on other program integrity issues. 

Conclusion 

For all of the above reasons, we feel it would be in the best interest of 
patients, the Medicare program, and O&P facilities, to: 

• allow accreditation by the ABC to serve as the equivalent of 
meeting the Medicare provider standards, and 

• limit the provision of custom orthotic and prosthetic care to ABC 
accredited facilities 

AOPA welcomes the opportunity to work with the Committee and HCFA 
to eliminate waste, fraud and abuse in the health system and to ensure that 
Medicare is paying the correct price for care provided to its beneficiaries. 

Thank you. 
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